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PER CURI AM *

David M chael Gordon, Texas prisoner # 877573, appeals the
district court’s denial of his 28 U S.C. § 2254 claimthat trial
counsel was ineffective in failing to object to the introduction
of the unadjudi cated extraneous offense testinony of Leslie
Weaver at the punishnent hearing.

Under Texas | aw applicable to offenses commtted before

Septenber 1, 1993, Weaver’'s testinony was not adm ssible at the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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puni shnment hearing and shoul d not have been considered. Tex. Cobe

CRM Proc. ANN. art. 37.07 8 3(a); Gunsfeld v. State, 843 S. W 2d

521, 523-26 (Tex. Crim App. 1992); Gvens v. Cockrell, 265 F. 3d

306, 309 n.3 (5th Gr. 2001). Because the sentencing transcri pt
reveals that the court considered Waver’s testinony in
determ ning Gordon’s sentence, a show ng of prejudice is not

precluded. See Strickland v. WAshi ngton, 466 U. S. 668, 689-94

(1984). However, the portion of the sentencing transcri pt
contai ni ng Weaver’s testinony and any objections thereto is not
part of the record in this court. Thus, it is inpossible for
this court to determ ne whether Gordon can satisfy the deficient-

performance-prong of Strickland by showi ng that counsel failed to

object to the introduction of Waver’'s testinony. See id.

The respondent reasserts the tinme-bar as a basis for denying
relief. The two cases relied on by the district court in denying
the respondent’s notion to dismss Gordon’s petition as tine-

barred are distinguishable fromthe instant case. See Enerson v.

Johnson, 243 F.3d 931, 934-35 (5th Cr. 2001); Lookingbill wv.

Cockrell, 293 F.3d 256, 261 (5th Cr. 2002), cert. denied, 537

U S 1116 (2003). In both cases, after the Texas Court of
Crim nal Appeals (TCCA) denied state habeas relief, the
petitioner filed, within the one-year period of § 2244(d), a

nmotion to reconsi der. See Enerson, 243 F.3d at 932, 935-36;

Looki ngbill, 293 F.3d at 261. In the instant case, Gordon did

not file his notion for reconsideration until My 17, 2002, after
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t he one-year period had expired. Thus, Gordon’s petition
arguably was untinely unless the late notice fromthe TCCA of the
deni al of state habeas relief provided a basis for equitable
tolling.

Gordon asserted that he received the TCCA's notice of the
deni al of habeas relief on March 15, 2002. He did not file his
§ 2254 petition until two nonths later, on May 14, 2002. This
court has indicated that a one-nonth delay in filing a § 2254
petition after notice fromthe state court of the denial of
relief does not preclude equitable tolling, but a four-nonth

del ay does. Melancon v. Kaylo, 259 F.3d 401, 408 (5th Cr

2001); Phillips v. Donnelley, 216 F.3d 508, 511 (5th Cr.),

nodified on reh’q, 223 F.3d 797 (2000). See al so Sinmons V.
Johnson, No. 98-21054 (5'" Gir. Feb. 17, 2000) (unpublished).
(Equitable tolling not warranted where petitioner waited nore
than one nonth after receiving notice of the denial of state post
conviction relief to file his 8§ 2254 petition.)

Accordingly, the district court’s denial of Gordon’s claim
that counsel was ineffective for failing to object to the
i ntroduction of Waver’s testinony is VACATED, and this case is
REMANDED f or proceedi ngs consistent with this opinion.

VACATED AND REMANDED



