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Josl yn Howar d- Barrows appeals the district court’s Rule
12(b)(6) dismssal of her 42 U S. C. 8§ 1983 cl ains agai nst the
Cty of HaltomCty for wongful incarceration, sexual

harassnent, invasion of privacy, and unconstitutional conditions

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



of confinenent. |In addition, Howard-Barrows appeals the district
court’s denial of her notion for |leave to file a second anended
conplaint.?

A plaintiff asserting a claimunder 8§ 1983 nust “(1) allege
a violation of rights secured by the Constitution of the United
States or laws of the United States; and (2) denonstrate that the
al | eged deprivation was conmtted by a person acting under col or

of state law.” Priester v. Lowndes County, 354 F.3d 414, 420

(5th Gr. 2004). In Mnell v. Departnent of Social Services, 436

U S 658, 694 (1978), the Suprene Court held that a nmunicipality
could be held liable for an injury under 8 1983 if the injury was
caused by a customor policy of the nunicipality.

Howar d- Barrows al |l eges that she was confined in the Haltom
Cty jail for six days w thout being taken before a magistrate.
Howar d- Barrows’ s assertions, however, are not sufficient to
inpose 8§ 1983 liability on the City because she does not allege
that the Gty had a policy or custom of preventing detainees from

appearing before a magistrate in a tinely manner. Cf. Monell,

436 U.S. at 690-91.
Howar d- Barrows al so alleges that her Fifth and Sixth
Amendnent rights were viol ated because she was not infornmed of

her right to counsel or provided with counsel before being

. For purposes of oral argunent, this case was
consolidated with twelve simlar cases and heard under the nane
Drake v. City of Haltom City, No. 03-10594.
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det ai ned. Because Howard-Barrows does not allege that she was
i nterrogated, however, the Fifth Anendnent is inapplicable. See

Berkener v. McCarty, 468 U S. 420, 428-29 (1984). |In addition,

because adversary judicial proceedi ngs had not conmenced while

Howar d- Bar rows was det ai ned, her Sixth Amendnent right to counsel

is not inplicated. See, e.qg., United States v. Gouveia, 467 U S.

180, 188 (1984); Styron v. Johnson, 262 F.3d 438, 447 (5th Cr

2001). Consequently, the City is not |iable under § 1983 for
failing to i nform Howard-Barrows of her right to counsel or for

failing to appoint counsel for her. See Priester v. Lowndes

County, 354 F.3d 414, 420 (5th Cr. 2004).

Howar d- Barrows further alleges that her Fourteenth Amendnent
rights were violated because she was not provided with an
i ndi gency hearing to determ ne whet her she had the neans to pay
her m sdeneanor fines. The Suprenme Court has held that a
def endant nmay not be sentenced to jail sinply because he or she

cannot afford to pay a fine. Tate v. Short, 401 U S 395, 397-98

(1971). But, according to Howard-Barrows’s own al |l egati ons, she
was never brought to court and sentenced for her m sdeneanor
violations. Therefore, her Fourteenth Amendnent rights were not
inplicated by the | ack of an indigency hearing, and the Gty is
not |iable under § 1983 for failing to provide such a hearing.
Howar d- Barrows’ s remai ning all egations require no extended
di scussion. Sexual harassnent al one does not violate a
detai nee’s constitutional rights; thus, Howard-Barrows has no
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cl aimagainst the Gty under 8 1983 for any sexual harassnent she

suffered while in jail. See Bender v. Brumey, 1 F.3d 271, 274

n.4 (5th Gr. 1993) (“Mere allegations of verbal abuse do not

present actionable clains under 8§ 1983."); cf. Austin v. Terhune,

367 F.3d 1167, 1171-72 (9th Gr. 2004). Next, even if Howard-

Barrows has alleged a constitutional violation arising out of the
vi deo systenis m suse, she has presented no basis for holding the
City liable because she has not alleged that the m suse arose out

of a Gty customor policy. Cf. Mnell, 436 U S. at 690-91.

Even if the jail had a policy of staffing a lone male jailer, as

Howar d- Barrows all eges, we held in Scott v. Myore, 114 F. 3d 51,

52 (5th Gr. 1997) (en banc), that the Constitution does not
require jails that house fenal e detainees either to staff nore
than one jailer at a tine or to staff a female jailer. Finally,
the City is not liable under 8§ 1983 for the jail’'s policies
regardi ng clothing, diet, and exerci se because Howard-Barrows’s
avernents do not denonstrate that her Fourteenth Amendnent rights
were violated by the conditions of the jail during the six days

she was t here. Cf. Hamlton v. Lyons, 74 F.3d 99, 106-07 & n. 8

(5th Gr. 1996) (finding no Fourteenth or Ei ghth Amendnent
vi ol ati on when a detained parolee “was denied visitation,
t el ephone access, recreation, mail, legal materials, sheets, and
showers for a three-day period”). Consequently, the district
court did not err by dismssing these clains.

We al so conclude that, under the facts of this case, the
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district court did not abuse its discretion by denyi ng Howar d-
Barrows’s notion for leave to file a second anended conpl ai nt.
Howar d- Barrows had al ready been permtted to file an anended

conplaint, but she failed to renedy her pleading deficiencies.

Furthernore, she did not seek |eave to file her second anended

conplaint in atinely manner. See Foman v. Davis, 371 U S. 178,
182 (1962).

Accordingly, we AFFIRMthe district court’s dism ssal of
Howar d- Barrows’ s conpl ai nt under Rule 12(b)(6) and the district
court’s denial of Howard-Barrows's notion for |eave to file a

second anended conpl ai nt.



