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GARWOOD, Circuit Judge:

Plaintiff-appellant Barbara F. Vercher appeals the district
court’s grant of summary judgnent in favor of def endants-appell ees,
Aon Services Corporation, Aon Risk Services, Inc. of Louisiana
(formerly known as Al exander and Al exander, Inc.) (Al exander), and
Metropolitan Life I nsurance Conpany (MetLife), uphol ding the deni al
of Vercher’s claimfor long-termdisability benefits. W affirm

Facts and Proceedi ngs Bel ow

Bar bara Vercher (Vercher), began working for Al exander in 1978
as an Accounting Cerk. She was first pronoted in 1979, then again
in 1980, 1983, 1986, and finally in My of 1993 to Mnager of
Adm ni strative Services. Vercher continued to work at Al exander
until March 7, 1995.

During the course and scope of her enploynent with Al exander,
Vercher was injured in a notor vehicle accident on February 19,
1991. The accident resulted ininjury to her knee, head, and back.
In late 1991 she began to experience nunbness in her arns and | egs.
She was referred to Dr. C. Babson Fresh who on Cctober 27, 1992
performed an anterior cervical discectony and fusion wth bank bone
at C5/C6 on Vercher. When Vercher returned to Dr. Fresh in
Decenber 1992 with continued pain at the base of her neck and in
her right arm Dr. Fresh assessed that the pain was nyofascial, and
not nerve root in origin. When Dr. Fresh released Vercher in

February of 1993, he decl ared her at “Maxi num Medi cal | nprovenent.”



Dr. Fresh eventually recommended nedical retirenment on April 13,
1995. Anot her doctor, Dr. Farley Tunbaco, who had treated Vercher
from Sept enber 28, 1994, al so recommended nedical retirenent.

Ver cher ceased working for Al exander on March 7, 1995, because
of her alleged disabilities stemming fromthe 1991 worked-rel ated
accident. Vercher had el ected coverage under her enpl oyer’s | ong-
termdisability plan which did not entitle her to benefits until
six nonths later.! On August 22, 1995, Vercher submtted her
application for long-termdisability benefits. Soon thereafter
Al exander entered into an Adm nistrative Services Agreenent (ASA)
wth MetLife, which gave MtLife authority to perform certain
admnistrative services related to the Al exander disability plan.
The ASA al so gave MetLife discretionary authority for determ ning
eligibility for disability benefits and for construing plan terns.?
Disability under the plan is determ ned as foll ows:

“You are disabled if, because of injury or sickness:

-You are conpletely unable to performany and every duty

of your regular occupation; and

-After benefits have been paid for 60 nonths, you are

conpletely unable to performthe material duties of any

gai nful occupation for which you are reasonably suited by

traini ng, education, or experience.”

MetLife denied Vercher’'s claim for long-term benefits on

! The plan defined eligibility to receive benefits as
follows: “The Plan begins to pay you a nonthly benefit after you
have been disabled for at |east 180 days out of a 240-day peri od,

or continuously for a period of 180 days.”

Prior to COctober 1, 1995, Al exander’s plan was admini stered
under an ASA with the Aetna Life Insurance Conpany (Aetna).
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Novenber 27, 1995. On January 17, 1996, Vercher appeal ed MetLife’s
deni al of her claim maintaining that she was totally disabled and
entitled to long-term disability benefits. On Novenber 5, 1996,
Met Li fe deni ed her appeal adhering to its prior determ nation that
she was not di sabl ed.

Vercher filed this actionin state court on February 12, 1998.
Appel | ees then renoved the case to federal court on April 21, 1998,
asserting exclusive federal jurisdiction over actions for w ongful
denial of benefits governed by the Enployee Retirenent |ncone
Security Act of 1974 (ERISA). The parties filed cross notions of
partial sunmary judgnent, and the district court disposed of those
nmotions holding that the MetLife ASA controlled the disposition of
the claim and that MetLife’'s decision to deny Vercher’s claimfor
disability benefits would be revi ewed for abuse of discretion. The
parties then filed cross-notions for sunmary judgnent. The
district court granted appellees’ notion, holding that MetLife did
not abuse its discretion in denying Vercher’s claimfor |ong-term
disability benefits. Vercher tinely appeal ed.

Di scussi on
1. Standard of Review

This court reviews the district court’s grant of summary
j udgnent de novo. Hodges v. Delta Airlines, Inc., 44 F. 3d 334, 335
(5th Gr. 1995) (en banc). Standard sunmary judgnent rul es control

in ERI SA cases. See Barhan v. Ry-Ron Inc., 121 F. 3d 198, 202 (5th



Cr. 1997). Summary judgnment is appropriate when, viewing the
evidence and all justifiable inferences in the |light nost favorable
to the non-noving party, there is no genuine i ssue of material fact
and the noving party is entitled to judgnent as a matter of |aw.
Hunt v. Cromartie, 119 S. . 1545, 1551-52 (1999); see also Fed. R
Cv. P. 56(c).
2. MetlLife and the abuse of discretion standard

Vercher’s long-term disability plan was sponsored by her
enpl oyer, Al exander. The official plan admnistrator was the
United States Benefit Adm nistration Committee of Al exander and
Al exander Services, Inc. The plan was not an i nsurance policy, and
there was no i nsurance policy of which Vercher was a beneficiary.
The enpl oyees paid into the plan nonthly according to the character
of plan benefit which they had elected and which the enployer
agreed to provide. Until Cctober 1, 1995, benefits under the plan
were paid by Al exander through an ASA wth Aetna. Wile the Aetna
ASA provided that Aetna would determ ne benefit clainms under the
plan, it did not expressly give Aetna “discretionary authority” to
construe plan ternms. The agreenent with Aetna was in effect at the
time of Vercher’s injury, at the tine she stopped working, and at
the time she filed her initial claim After Vercher’s claimfor
benefits had been filed, but before it had been decided or

presented to Aetna for determ nation, Alexander entered into the



af orenentioned ASAwith MetLife, effective Cctober 1, 1995.3° Under
the agreenent, MetLife had the “discretionary authority for
determning eligibility for disability benefits and for construing
Plan terns.”

Vercher asserts that because there was no such discretionary
provision in the agreenent wth Aetna, and because the Aetna
agreenent was in effect at the tine she submtted her claim her
claim should have been reviewed under the terns of the non-
discretionary Aetna ASA, and in turn, the district court should
have applied a de novo, as opposed to an abuse of discretion,
st andar d.

After the initial hearing, in its nenorandum ruling of
February 1, 2002, the district court determ ned that the MetLife,
not the Aetna, agreenent was controlling, and therefore decided
that the standard of review would be abuse of discretion.

In her brief, Vercher "concedes that if [the MetLife] plan was
the appropriate plan under which her claim should have been
reviewed, then the arbitrary and capricious standard utilized by
the District Court was the correct standard." However, Vercher
di sputes the district court’s decision that the MetLife agreenent
control s. In addition to the fact that she nade the required

paynments to the Plan for disability coverage thereunder, was

® No MetLife insurance policy is involved in this case;
i nstead, Al exander is required to furnish the noney from which
Met Li fe pays the benefits.



i njured, becane disabled and filed her claimfor benefits while the
Aetna ASA was in effect, Vercher asserts that Al exander
deli berately held her claim until the MetLife ASA cane into
effect.?

The district court held that because an ERI SA cause of action
accrues at the tinme the benefits claimis denied, the plan in
effect at the tinme of that denial controls the claim To support
its holding, the district court cited an unpublished Fourth Crcuit
opinion, McWIllians v. Metropolitan Life Ins. Co., 172 F.3d 863,
1999 W. 64275, *2 (4th Cr. 1999), in which the court held that an
ASA expressly granting MetLife the discretion to determne
eligibility for long-termdisability benefits controll ed because it
was i n effect when the applicant’s clai mwas deni ed, even though it
was not in effect when he becane disabled.?

In the Fifth Crcuit, the proper standard under which a
district court is to review a plan admnistrator’s benefit

determ nation is governed both by the Suprene Court’s decision in

I'n a letter to MetLife nurse C.J. Ferrante, Sue A Foard,
Al exander’ s Benefits Coordinator, indicated that certain
applications, including Vercher’s, were being sent via Federal
Express to MetLife. Foard then stated, “Thank you very much for
your help on these clains. | had to hold themin nmy office until
everything was finalized between Metlife & Al exander &
Al exander.” (enphasis added). That is the sole basis for
Vercher’s contention in this respect.

*[Aln ERI SA cause of action based on the denial of benefits
accrues at the tine benefits are denied, and the plan in effect
when the decision to deny benefits is controlling.” MWIIIians,
id. at *2.



Firestone Tire & Rubber Co. v. Bruch, 109 S.C. 948 (1989), and our
subsequent decisionin Pierre v. Connecticut CGeneral Life Ins. Co.,
932 F.2d 1552 (5th Cr. 1991), cert. denied, 502 U S 973, 112
S.Ct. 453 (1991), in which we construed and applied Firestone. 1In
Firestone, the Suprene Court held that judicial review of the
admnistrator’s determnation of plan terns and eligibility for
benefits provisions was to be de novo unless the plan expressly
conferred upon the plan adm nistrator discretionary authority in
maki ng such determ nations. |If discretion were granted, the “abuse
of discretion” standard would apply instead. However, in Pierre,
we held that even where the plan does not expressly give the
adm ni strator discretionary authority, “for factual determ nations
under ERI SA plans, the abuse of discretion standard of reviewis
t he appropriate standard” (enphasis added). 932 F.2d at 1562; see
al so Sout hern FarmBureau Life Ins. Co. v. More, 993 F. 2d 98, 100-
01 (5th Gr. 1993); Sweatman v. Commercial Union Ins. Co., 39 F. 3d
594, 597-98 (5th Cr. 1994). Therefore, a plan admnistrator’s
factual determ nations are al ways revi ewed for abuse of discretion;
but its construction of the neaning of plan terns or plan benefit
entitlenent provisions is reviewed de novo unless there is an
express grant of discretionary authority in that respect, and if
there is such then review of those decisions is also for abuse of
di scretion.

In light of this standard, we need not in fact determ ne which
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ASA controlled Vercher’s claim because, as we wi Il explain bel ow,
we believe that Al exander and MetLife applied a legally correct

construction of the plan and its benefit entitlenent provisions.?

*Though we do not decide the question, it may very well be
that the MetLife agreenent does in fact control. After the
district court issued its opinion in this case, the Seventh
Circuit considered the sane question, and stated, “[i]f benefits
have not vested [under an ERI SA plan], the plan participant does
not have an unalterable right to those benefits. The fact that
benefits have not vested suggests that the plan is nall eabl e and
the enployer is at liberty to change the plan and thus change the
benefits to which a participant is entitled. Since the enployer
can change the plan, then it nust follow that the controlling
plan will be the plan that is in effect at the tine a claimfor
benefits accrues. . . . W have held that a claimaccrues at the
tinme benefits are denied.” Hackett v. Xerox Corp., 315 F. 3d 771
774 (7th Gr. 2003).

This court, like the Seventh G rcuit, has held that an ERI SA
cl aimaccrues at the tine benefits are denied. See Hall v.
Nat i onal Gypsum 105 F.3d 225, 230 (5th Gr. 1997). Therefore,
the district court assuned that the MetLife ASA, which was in
effect at the tinme of the denial of benefits, controlled, and in
turn applied an abuse of discretion standard.

The Seventh G rcuit in Hackett appears to have based their
decision in part on a theory concerning “vested rights” to
benefits. In that case, Xerox stopped paying the claimnt’s
benefits even though they had been started under a different |ong
termdisability plan. The court held that there is a presunption
agai nst the vesting of benefits unless plan | anguage establi shes
sone anbiguity on the issue. 315 F.3d at 774. Because there was
no | anguage suggesting anmbiguity on the vesting question in
Hackett, the controlling plan was held to be the plan in effect
at the time the benefits were denied. Id.

The | ack of vested benefits rights is sonmewhat troubl esone
in the present context; for exanple, under the Seventh Circuit’s
reasoni ng, Al exander could have decided to change their plan in
Septenber, after Vercher had been on tenporary disability for six
mont hs and had al ready applied for |long-termbenefits, to
termnate the long termdisability plan altogether. The Sunmary
Pl an Description (SPD) does not speak to the issue of whether or
not the plan docunents expressly authorized Al exander to change
or anend the benefits at any tine, and the plan itself was never
before the district court or made part of the record. Because
ERI SA does not require a welfare benefit plan SPD to reference
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3. The admnistrator’s construction of the agreenent

Vercher «clainms that the district court erred in its
determnation that the admnistrator utilized a legally correct
interpretation of the long-termdisability provisions of the plan;

specifically the definition of “any and every duty.”

anendnent rights or procedures, and because Vercher presented no
evidence to the contrary, arguably we could assune that the Plan
docunent itself does allow Al exander to anend or change the
benefits.

This court has held that even if an SPD does not discuss
anendnents or changes to the welfare benefit plan itself, so | ong
as the plan contains such | anguage, benefits can then be anended,
nodi fied, or termnated. See Wse v. El Paso Natural Gas Co.,
986 F.2d 929, 934-37 (5th Cr. 1993) (holding, in a case dealing
wth a welfare benefit plan, that the fact that no pre-1985 SPD
cont ai ned anendnent or term nation |anguage is not “tantanount to
a promse to maintain post-retirenent health care . :
particularly when (1) ERI SA does not nmandate the inclusion within
SPDs of anendnent rights or procedures and (2) any pre-1985
silence is followed by an unequi vocal statenent to the
contrary”). The Wse court goes on to hold that ERI SA does not
require that welfare plan benefits vest, and “[a]lthough ERI SA
generally allows enployers to nodify or discontinue such plans at
Wil so long as the procedure followed is consistent wwth the
plan . . . an enployer’s welfare plan itself nmay designate a
vested benefit,” thereby obligating itself contractually to
mai ntai n benefits. I1d. at 937. However, extra-ERI SA comm tnents
“must be found in the plan docunents and nust be stated in clear
and express language.” 1d. The record here contains no evidence
of vested rights.

Additionally, merely changi ng ASAs or the discretion given
t hem does not divest participants of benefits, but nerely changes
procedures. Therefore, it seens |likely that before a cl aimhas
initially been ruled on by the adm nistrator, sinply changing or
inplementing a new ASA is legitimate so long as it is done before
the claimis ruled upon.

However, we need not and do not go so far as to say that it
woul d have been acceptable for Al exander to have sinply ended the
benefit program so that Vercher would be entitled to no post
August 1995 benefits whatsoever even if she were concededly
di sabled as defined in the plan. W assune, arguendo only, that
Al exander coul d not have done so.
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Inthis Grcuit, we enploy a two-step analysis in determ ning
whet her a plan adm nistrator abused its discretion in construing
plan ternms. Rhorer v. Raytheon Eng'rs and Const'rs, Inc., 181 F. 3d
634, 639 (5th Gr.1999). W first determine the legally correct
interpretation of the plan and whether the admnistrator's
interpretation accords with the proper legal interpretation. |d.
If the adm nistrator's constructionis |egally sound, then no abuse
of discretion occurred and the inquiry ends. 1d. at 639-40.
However, if the court concludes that the adm nistrator has not
given the plan the legally correct interpretation, the court nust
then determ ne whether the admnistrator's interpretation
constitutes an abuse of discretion. Id. at 640.

A. The Legally Correct Interpretation

In order to ascertain the legally correct interpretation of
the plan, we nust consider “(1) whether a uniformconstruction of
the [plan] has been given by the admnistrator, (2) whether the
interpretation is fair and reasonabl e, and (3) whet her
unantici pated costs will result froma different interpretation of
the policy.” Lainv. UNUMLife Ins. Co. of America, 279 F.3d 337,
344 (5th Cr. 2002). Applying these factors, the district court
correctly determned that the essential inquiry here is whether
MetLife's interpretation of the plan was fair and reasonable, as

Vercher did not allege that the construction of the plan was not
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uniformor that there were unanticipated costs.”’

Under Al exander’s long-termdisability plan, a person becones
“disabled if, because of injury or sickness: You are conpletely
unable to perform any and every duty of your regular occupation;
and After benefits have been paid for 60 nonths, you are conpletely
unabl e to performthe materi al duties of any gai nful occupation for
which you are reasonably suited by training, education, or
experience.” The district court correctly determ ned that
Vercher’s claim falls under the first part of this definition,
requiring her to be “conpletely unable to perform any and every
duty” of her regul ar occupation.

Ver cher appeal s the district court’s holding as to the legally
correct interpretation of “any and every.” In its nenorandum
ruling of Septenber 23, 2002, the district court stated that in

order to be considered “di sabl ed” under the plan’s definition, “an

" That di stinguishes this case fromLain where we read the
i nsurance policy’s disability provision to nean that “an insured
must be unable to performonly a single material duty of her
occupation” in order to be disabled. 1Id. at 345. That was the
interpretation the conpany gave in its first level review of the
claimin issue and also it had “previously interpreted the policy
in other cases containing a simlar definition of ‘disability’ as
requiring a person to be unable to performonly a single materi al
duty of her regular occupation.” 1d. Moreover, in Lain the
policy | anguage was “cannot perform each of the material duties,”
whil e here the plan refers to being “conpletely unable to perform
any and every duty” (enphasis added). Lain does not define
“material.” W also note that Lain (which | ooked to Texas law to
sone extent, id. at 345) was handed down before Provident Life
and Acc. Inc. Co. v. Knott, 128 S.W3d 211 (Tex. 2003), which
appears to give a sonewhat nore restricted neaning to a policy’s
total disability definition
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enpl oyee nmust be unable to performall of the duties the enpl oyee’s
occupation denmands. It is insufficient, wunder the Plan's
definition, to be unable to perform sonme of the duties of one’'s
regul ar occupati on. To be eligible for long term disability
benefits, an enployee nust be conpletely unable to work. . . . As
long as Vercher has sone ability to work at her position as
adm ni strative services manager, she does not neet the required
eligibility standard.”

We believe that the district court’s definition of “any and
every” goes too far. In Saffle v. Sierra Pacific Power Co.
Bargaining Unit Long TermDisability I ncone Plan, 85 F.3d 455 (9th
Cir. 1996), the Ninth Crcuit examned a simlar provision in a
long termdisability plan containing the phrase “each and every.”
That court determ ned that the phrase was anbi guous® because there
were two extrene constructions possible: “Reading ‘each and every’

literally could nean either that a claimant is not totally di sabl ed

8 Eligibility for benefits under an ERI SA plan is “governed
inthe first instance by the plain neaning of the plan | anguage.”
Threadgill v. Prudential Sec. Goup, Inc., 145 F. 3d 286, 292 (5th
Cir. 1998). The court interprets ERISA plans in “an ordinary and
popul ar sense as would a person of average intelligence and
experience.” Jones v. Ceorgia Pacific Corp., 90 F.3d 114, 116
(5th Gr. 1996) (internal quotation and citation omtted). “Only
if the plan terns remai n anbi guous after applying ordinary
principles of contract interpretation are we conpelled to apply
the rule of contra proferentumand construe the ternms strictly in
favor of the insured.” Wqgner v. Standard Ins. Co., 129 F.3d
814, 818 (5th Cr. 1997) (citation omtted); see also Jones, 90
F.3d at 116 (stating, in relation to the terns of a group life
i nsurance plan, “[w]e have held that in construing ERI SA pl ans we
follow the rule of contra proferenteni).

13



if she can perform any single duty of her job, no matter how
trivial — or that a claimant is totally disabled if she cannot
performany single duty, no matter how trivial.” 85 F.3d at 458.
The court then notes that were the phrase to be given the forner
construction, total disability would “only exist if the person were
essentially non-conscious,” while the latter “effectively
convert[s] benefits for total disability into benefits for parti al
disability.” Id. at 458-59.

The Saffle court held that “the Benefit Conmttee could
reasonably interpret the Plan as providing for paynent of tota
occupational disability benefits when the participant is unable to
performall of the substantial and material duties of her regular
occupation,” i.e., each and every duty that mattered. 1d. at 460.
However, the court found that the Conmttee arbitrarily construed
the plan by defining “total disability,” which for purposes of
occupational benefits depends on whether the participant can
perform the duties of her “regular occupation,” to include
nodi fi cations or acconmodations to “work avail abl e for which she is
qualified.” |Id. at 459. 1In effect, even though the commttee had
di scretion, the court held that their construction of “total
disability” was not reasonable because prem sing “occupational
disability” (unable to performeach and every duty of her “regul ar
occupation”) on the existence of other “work avail able for which

she is qualified’ that would have accommbdated her Iimtations was
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i nconsistent with the plan. 1d.

Vercher also cites the Ninth GCrcuit opinion in MCure v.
Life Ins. Co. of North Anerica, 84 F.3d 1129 (9th Cr. 1996), where
discretion to interpret the plan was not present. [In that case,
where the ERI SA policy at issue defined disability in ternms of the
claimant’s inability “to performevery duty of his occupation,” the
court determ ned that “every” was anbi guous, and that the | anguage
shoul d be construed agai nst the insurer. 84 F.3d at 1133-34. The
court stated that the “provision should be construed in a practi cal
sense to refer to essential duties. . . . total disability exists
if an enpl oyee is unable to performone of the essential duties of
his or her position.” |d. at 1134. Cf. Provident Life and Acc.
Ins. Co. v. Knott, 128 S.W3d 211, 216-17 (Tex., 2003) (Wen total
disability is defined as “unable to perform the duties of your
occupation,” a permssible reading is that a person is totally
di sabl ed when he is “unable to performall of the inportant duties
of his occupation,” and therefore, the plaintiff was not totally
di sabl ed because he was able to perform“sone of his duties.”).?®

From our review of the record, it does not appear that the

°The court in that case was able to base its decision in
part on the definition of “partial disability,” which neant that
a person was unable “to performone or nore of [his] inportant

daily business duties, or . . . [his] usual daily business duties
for at | east one-half of the tinme usually required. . .” 1d. at
216-17. In the case sub judice, we do not have an anal ogous

contrasting definition of partial disability respecting the
cl ai mant’ s usual occupati on.
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district court’s definition of “any and every” was the one that
Al exander and MetlLife actually applied when considering Vercher’s
disability claim Rat her, Al exander and MetLife seem to have
believed that Vercher was able to do her job, not just that she
could do certain mnor or nonessential parts of it.?®0
Specifically, in its letter of Novenber 27, 1995 initially
denying her claim MetLife wote to Vercher that based on the
i nformati on provided, “you have the ability to performyour regular
occupation” (enphasis added). Then, in the Novenber 5, 1996 |letter

denyi ng her appeal, MetLife stated,

A review of the record provided the follow ng exanpl es of
the standard definition that was in fact applied by MetLife and
Al exander in making their determ nation of Vercher’'s disability:
“[The] | ack of objective evidence found by MetLife was a | ack of
any psychiatric or neuronuscul ar inpairnment to the extent that
plaintiff should be prevented from perform ng her duties”
(enphasi s added), defendants’ nenorandumin opposition to

plaintiff’s cross-notion for sunmmary judgnent. “[E]vidence in
the adm nistrative record indicates that plaintiff was capabl e of
fulfilling the duties of her occupation at the tinme of her

all eged disability” (enphasis added), nmenorandumin support of
defendants’ notion for summary judgnent. See also the follow ng
fromdiverse itens of MetLife correspondence during its
consideration of Vercher’'s claim viz: “Tests perforned still do
not indicate that [enployee] would be unable to perform her
occupation as a nmanager of adm nistrative services;” “FCE found
t hat [enpl oyee] was capable of perform ng sedentary work with
nmodi fications for lifting above 5 | bs;” “FCE determ nted [sic]
that she was able of perform ng sedentary work on 7-8 [hour day]
for her occupation;” “[NJ o objective evidence of a neuronuscul ar
or psychiatric inpairnment which prevents enpl oynent;” “Medi cal
evi dence does not support claimof inability to perform sedentary
work;” “[enpl oyee] also treated for depression but it does not
appear to be such severity to preclude her from perform ng her

j ob as a manager of adm nistrative assts;” “Qur findings [sic]

[ enpl oyee] is capable of sedentary work.”
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“I't was the opi nion of the i ndependent physician revi ewer
that the docunentation we have does not denonstrate the
presence of a significant neuronuscul ar inpairnent that
woul d prevent you fromperformng the job activities of
an Adm nistrative Services Manager. This occupation is
considered sedentary in nature and not physically
demandi ng. Depression is a treatable condition and the
evi dence does not support any ongoing inpairnment that
woul d prevent work. . . . the docunentation in your
particul ar case does not support an inability to perform
sedentary types of activities” (enphasis added).

We nust al so note that Vercher in fact stipulated for purposes of
this case that the “physical demands of plaintiff’s job were
sedentary in nature.”

MetLife s key inquiry was what had changed since 1991, when
the accident and injuries occurred, to preclude Vercher, in 1995,
fromworking. In a faxed letter to one of Vercher’'s doctors, Dr.
Fresh, MetLife nurse Ferrante wote “Information is needed to
i ndi cate what precluded her [Vercher] fromdoi ng her occupati on.

Pl ease provide copies of test results and physical exans done
that woul d support a Total Disability to her occupation. Please
i ndi cate what happened to preclude her continuing to work since
this condition has been in existence since 1991.”

After review ng her records, MetLife's Dr. Petrie’s assessnent
was that “[a] review of the nedical records provided does not
denonstrate the presence of a neuronuscul ar i npairnent which woul d
prevent this claimnt fromperformng her previous job activities
as an Adm ni strative Services Manager. . . . This clai mant does not

have objective evidence of a neuronuscular or psychiatric
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i npai rment which prevents her from working.”

We are unable to conclude that MetLife applied or utilized
other than a legally correct interpretation or definition of plan
terns. In deciding that she could perform “her reqular
occupation,” it appears that MetLife essentially determ ned that,
if there were sonething she was wunable (despite reasonable
accommodation) to do that was indispensable or essential to the
proper performance of her regular occupation, she would have
recei ved benefits. However, so | ong as she was able to performal
the substantial and inportant aspects of her job, with reasonable
accommodation, and any aspects of the job that she could not
performw t h reasonabl e acconmopdati on were, singularly or together,
not indispensable or essential to the job, then she was not
di sabl ed.

Therefore, under either a de novo or an abuse of discretion
standard, we hold that MetLife and Al exander applied a legally
correct, fair, and reasonable construction of the plan terns.
Because theirs was a legally correct interpretation, we need not
determ ne whether the interpretation itself was an abuse of
di scretion. See Lain, 279 F.3d at 344.

4. Facts and evi dence

Though we have determ ned that a |l egally correct standard was

applied, we still nust consider whether the facts before MetLife

and underlying its decision to deny benefits support that decision
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or whether its factual determ nations were an abuse of discretion.
Again, in this Crcuit, factual determ nations under ERI SA pl ans
are exam ned using the abuse of discretion standard of review,
federal courts owe “due deference to the admnistrator’s factua
conclusions that reflect a reasonable and inpartial judgnent.”
Pierre, 932 F.2d at 1562.

The district court correctly noted that the adm nistrative
record contains evidence that Vercher did suffer fromsone degree
of disability.! For exanple, Dr. Fresh, one of Vercher’s doctors,
concluded that she suffered from cervical disc herniation
depression, hyperthyroidism persistent neck and arm pain, and was
severely limted in functional capacity and incapable of m ninal
sedentary activity. Additionally, doctors Fresh and Tunbaco
recommended nedical retirenment for Vercher.

However, the district court was also correct in noting that
the “admnistrative record al so contains evidence that Vercher’s
disability did not render her conpletely unable to performany and

every duty of her regular occupation.” MetLife had Vercher submt

YAl t hough Vercher did not appeal the deternination, the
district court was correct in noting that it could only consider
evi dence that was before MetLife, and that Vercher coul d not
bring in later evidence to support her position. See Vega v.
Nat’|l Life Ins. Servs. Inc., 188 F.3d 287, 300 (5th Gr. 1999);
see al so Meditrust Financial Services Corp. v. Sterling
Chem cals, Inc., 168 F.3d 211, 215 (5th Cr. 1999) (Wen both
parties have been given an opportunity to present facts to the
adm nistrator, the court’s review of factual determnations is
confined to the record available to the adm nistrator).
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to a “Functional Capacity Assessnent” (FCA) in 1996 whi ch presented
her physi cal capabilities based upon consi stenci es and
i nconsi stencies in her performance. The FCA concl uded t hat Vercher
had a workday tol erance of seven to eight hours and was able to
work at a sedentary | evel

Additionally, the district court addressed Dr. Petrie’ s review
of Vercher’s records.?!® Upon review ng the FCA and the findi ngs of
t hose physicians who had treated Vercher, Dr. Petrie stated in an
Cctober 24, 1996 letter that there was “no objective evidence of a
neur onmuscul ar or psychiatric i npai rnment whi ch prevents enpl oynent,”
and that the “less than maxi mal effort denonstrated on testing of
neuronmuscul ar structures [during the FCA] . . . indicate[s]
attenpts on the part of an individual to exaggerate inpairnent.
I nt ol erance for prolonged sitting, inability to balance or wal k on
the heels and toes, and difficulty clinbing stairs cannot be
attributed to previous cervical disk surgery.”

There is al so other factual evidence in the record supporting
the adm nistrator’s determ nation that Vercher should not receive
long-termdisability benefits. Vercher worked for nore than four
years after she was initially injured in the accident. She
accepted a pronotion on May 1, 1993, from Manager of Accounting to

Manager of Adm nistrative Services, and perforned under her new

2 Dr. Petrie did not in fact exam ne Vercher in person;
rather, he reviewed her records and the findings nade by the
ot her physicians and nurses who had exam ned her.
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position for nearly two years. Notably, between March of 1994 and
March of 1995, Vercher had only taken seven days off work due to
her injury-related illness. Though she had depression, which her
doctor’s believed was a result of her 1991 injury and rel ated pain,
she was not undergoi ng special psychiatric treatnent.?®®

After she left work, Vercher listed her daily activities to

i nclude “light cooking, cleaning, nmake bed daily - Have to have
weekly help for changing beds . . . walk in ny yard or sit
outside.” Elsewhereinthe record, it is stated that since | eaving

wor k, Vercher occasionally “works around the yard,” which, unlike
her job, does not appear to be a sedentary activity.?

W agree with the district court that, though nedica
retirement was recommended by her treating physicians, there was
enough evidence in the record to show that Al exander and MetlLife
did not abuse their discretion by relying on the FCA and Dr.
Petrie’s conclusions in making their decision to deny Vercher’s
claim See Sweatman v. Commercial Union Ins. Co., 39 F.3d 594, 602
(5th Cr. 1994) (“[We agree with the district court that MetLife's

disability determ nati on was not an abuse of discretion. See Donato

13 She was, however, taking anti-depressant nedication.

4 Al though she argues on appeal that her job was not
sedentary, as we have noted, she stipulated for the purposes of
this case that it was sedentary, and therefore cannot now deny
it. See Pre-Trial Stipulations (“Plaintiff’s responsibilities
were to direct managenent of adm nistrative, personnel and
accounting departnent functions. The physical denmands of
plaintiff’s job were sedentary in nature.”)
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v. Metropolitan Life Ins. Co., 19 F.3d 375, 380 (7th Cir.1994)
(MetLife's denial of benefits was not arbitrary and caprici ous when
its ‘decision sinply came down to a perm ssi bl e choi ce between the
position of UMAC, MetLife's i ndependent nedi cal consultant, and the
position of [the claimant's physicians].’)”).
5. Treating Physician Argunent

Finally, Vercher contends that the district court erred in
determning that it could give no greater wei ght to the opinions of
her treating physicians than to those of the doctors hired by
MetLife. Under Salley v. E. 1. DuPont de Nenmours & Co., 966 F.2d
1011, 1016 (5th Gr. 1992) and the “treating physicians rule,” this
Court held that, wunder appropriate circunstances, a court 1is
required to defer to a patient’s treating physician’s testinony
unl ess there is substantial evidence which contradicts it.

Vercher’s argunent that special, determ native deference had
to have been given to the opinions of her treating doctors by both
MetLife and the district court, nust fail in light of recent
Suprene Court precedent. In Black & Decker Disability Plan v.
Nord, 123 S. . 1965 (2003), the Suprene Court held that ERI SA does
not require plan admnistrators to accord special deference to
opi nions of treating physicians. The Court stated,

“I'p]lan adm nistrators may not arbitrarily refuse to

credit a claimant's reliable evidence, including the

opinions of a treating physician. But courts have no

warrant torequire adm nistrators automatically to accord

speci al weight to the opinions of aclaimnt's physici an;
nor may courts i npose on admi nistrators a di screte burden
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of explanation when they credit reliable evidence that

conflicts with a treating physician's evaluation.” |d.

at 1966-67.
Therefore, MetLife appropriately considered Vercher’'s treating
physi ci ans’ di agnoses, however, it was not required to give those
opi ni ons determ native wei ght.

Concl usi on

We need not determ ne which ASA controlled Vercher’s claim
because we hold that Alexander and MetLife applied a legally
correct construction of the plan and its terns. Based on our
review of the record, we find that the facts underlying MetLife’'s
decision to deny benefits support that decision, and therefore it
was not an abuse of discretion.

For the foregoing reasons, we conclude that the district
court’s grant of sunmary judgnent is

AFFI RVED.
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