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Petitioner Annie Nduta Thuri seeks review of an order of the
Board of Immgration Appeals, which summarily affirned the
| nm gration Judge’'s decision ordering that Thuri be renoved.
Because we agree that Thuri is not eligible for asylum or
wi t hhol di ng of renoval, we deny the petition for review

Police officers in Thuri’s native country of Kenya raped and
physi cal | y abused Thuri after her father reported the officers to
| ocal authorities for hijacking a truckload of goods that he was
driving. Fearing further abuse, Thuri fled Kenya in Novenber
1999. Wile en route to the United Kingdom she passed through

Dal | as, Texas. When she subsequently arrived in the U K



British imnmgration authorities determ ned that she had passed
through a safe third country (the United States) during her
journey there. Thuri was sent back to Dallas, where the INS
det ai ned her.

I n February 2000, the governnment instituted renova
proceedi ngs against Thuri. She admtted entering the country
wi t hout proper docunentation, as proscribed by § 212 of the
I mm gration and Nationality Act (INA), 8 U S C
8§ 1182(a)(7)(A) (i)(l), thereby conceding her inadm ssibility and
her renmovability. Thuri sought asylumunder INA § 208, 8 U S. C.
8§ 1158, which confers discretion on the Attorney General to grant
asylumto “refugees.” 8 U S.C. § 1158(b)(1). A refugee is an
i ndi vidual who is outside of her country and is unable or
unwi I ling to return “because of persecution or a well-founded
fear of persecution on account of race, religion, nationality,
menbership in a particular social group, or political opinion.”
Id. 8 1101(a)(42)(A). In addition, Thuri requested w thhol ding
of renoval under 8 241 of the INA, 8 U S.C. § 1231(b)(3) (A,
which is available on simlar grounds but requires a nore
stringent showing that the alien wll probably be persecuted if

renoved to a certain country, see Efe v. Ashcroft, 293 F. 3d 899,

906 (5th Gr. 2002). Finally, Thuri applied for relief under
Article 3 of the United Nations Convention Against Torture and
O her Fornms of Cruel, Inhuman or Degradi ng Treatnent or
Puni shnent, as inplenented by 8 C.F. R 88 208. 16-. 18, which
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relief is available to one who can denonstrate that she wl|
probably be tortured in the country of renoval. [|d.
§ 208.16(c)(2).

I n Septenber 2000, the 1J denied Thuri’s applications for
asyl um and wi t hhol di ng of renobval and her request for relief
under the Convention Against Torture. Wile the IJ found Thuri’s
testinony of the events surrounding her rape to be credible, he
concl uded that she should not be granted asylum or w thhol ding of
renoval because she had not established that the officers
persecuted her “on account of” any political opinion held by her
or inputed to her. In the 1J' s view, Thuri’s rapists were
crimnals notivated by personal reasons unrelated to any
political belief held by Thuri or her father. Further, the IJ
rejected Thuri’s claimunder the Convention Against Torture
because she had not shown that it is nore likely than not that
she will be tortured if she returns to Kenya.

The 1J ordered that Thuri be renoved to Kenya. In Apri
2003, a single judge of the Board of Inmgration Appeals affirned
W t hout opinion, in accordance with 8 CF. R § 1003.1(e)(4).
Thuri filed a petition for review of the BIA's final order under
I NA § 242(a), 8 U.S.C. 8§ 1252(a) (providing for judicial review
of orders of renoval).

“Al though this Court generally reviews decisions of the BlA,
not immgration judges, it may review an inmm gration judge’s
deci si on when, as here, the BIA affirns w thout additional
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explanation.” Min v. Ashcroft, 335 F.3d 415, 418 (5th Cr

2003). “In either case, this Court nust affirmthe decision if
there is no error of law and if reasonabl e, substantial, and
probative evidence on the record, considered as a whole, supports
the decision’s factual findings.” 1d. Mreover, under |NA
8§ 242, “admnistrative findings of fact are conclusive unless any
reasonabl e adj udi cator woul d be conpelled to conclude to the
contrary.” 8 U.S.C. 8§ 1252(b)(4)(B)

In Thuri’s initial brief to this court, she contends that
the 1J's determ nation that she was not persecuted “on account of

political opinion” is a legal conclusion, which this court
shoul d review de novo. This assertion is inaccurate. As a
general matter, the determnation that an alien is not eligible
for consideration for asylumis a factual conclusion revi ewed

under the substanti al -evi dence st andard. See Zanor a- Morel V.

NS, 905 F.2d 833, 838 (5th Gr. 1990); see also Ozdemr v. INS

46 F.3d 6, 7-8 (5th Cr. 1994) (per curianm). Further, the nore
speci fic question whether an alien has denonstrated the requisite
nexus between persecution and political opinion is a question of

fact reviewed for substantial evidence. See Ontunez-Tursi 0S V.

Ashcroft, 303 F.3d 341, 350-51 (5th Cr. 2002).
In arguing to the contrary, Thuri cites the Ninth Crcuit’s

deci sion in Hernandez-Mntiel v. INS, 225 F.3d 1084 (9th G

2000). But, there, the court only held that what constitutes “a

particul ar social group” within the neaning of the definition of
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a refugee in the INAis a question of law. [d. at 1091. By

contrast, the Hernandez-Mntiel court made clear that the issues

of whether the alien is a nenber of that social group and whet her
he was persecuted on account of that nenbership are factual in
nature. 1d. at 1091, 1095-97.

Apparently concedi ng that substantial -evidence reviewis
general ly appropriate here, Thuri switches tactics in her
response to the governnent’s notion for sunmmary denial. There,
she contends that the 1J enployed an erroneous | egal standard in
adj udi cating her asylum application. According to Thuri, the |IJ
requi red her to prove that she was persecuted excl usively because
of political belief. Instead, Thuri argues, she should be
eligible for asylumif her persecutors were notivated, at | east
to sone extent, by a political opinion held by her or inputed to
her, even if the officers were also notivated by other, nore
per sonal reasons.

Thuri is correct that the “on account of” |anguage in the
INA's definition of a refugee, 8§ 1101(a)(42)(A), only “requires
the alien to prove sone nexus between the persecution and the

five protected grounds.” Ontunez-Tursios, 303 F.3d at 349

(enphasi s added); accord Grma v. INS, 283 F.3d 664, 667 (5th

Cr. 2002) (per curiam. But, here, the IJ did not expect Thur
to prove that she was persecuted solely on account of political
belief. Rather, he correctly stated that Thuri needed to

“denonstrate a nexus to one of the five grounds” in the refugee
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definition. (enphasis added). He further explained that “[i]f

t he evidence indicates purely personal notives, and no link to an

actual or inputed political opinion or other recognized ground,
the claimw Il fail.” (enphasis added). The |IJ concluded as
fol | ows:

In the case at bar, the Court, after having reviewed the
country conditions, reviewed the testinony of the
respondent, [sic] the Court cannot find that the
respondent has nmde a nexus connection to any ground
enunerated in the act, particularly the ground that she
asserts, inputed political belief. Her story is sad,
t hat went through [sic] sonme suffering as a result of the
actions by these rogue police officers, but this was
nothing nore than a crimnal act. The respondent failed
to show that these actions, taken against her or her
father, were a result of any association with Denocratic
Party or the other parties that her rel atives are nenbers
of. She was not raped because of such association and
she has not suffered any punishnment as a result of any
belief, direct or inputed.

(enphasis added). And the 1J also stated that “there is no
indication that the respondent was raped as a result of political

opi nion.” (enphasis added). These portions of the |1J’s opinion
reveal that he did not inproperly require Thuri to prove that her
persecutors’ sole notivation was a political opinion held by her
or inputed to her, and Thuri fails to identify any statenent of
the 1J indicating to the contrary. Accordingly, we reviewthe

| 3’ s decision under the substantial -evi dence standard.

Regarding the nerits of her asylumclaim Thuri contends

that this court should grant her petition for review because the
evi dence denonstrates sonme nexus between her persecution and a

political opinion. For us to reject the IJ's conclusion that
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Thuri was not persecuted on account of political opinion, the

evi dence presented by Thuri nust have been so conpelling that a
reasonabl e factfinder could not fail to find that her persecutors
were notivated, at least in part, by a political opinion held by

her or inputed to her. See Ontunez-Tursios, 303 F.3d at 351;

Grm, 283 F.3d at 667 (“The evidence presented . . . nust conpel
a reasonable fact-finder to conclude that the harmsuffered by an
applicant was notivated, at least in part by, a protected
ground.”); see also 8§ 1252(b)(4)(B)

The crux of Thuri’s position is that she was persecuted
because her father opposed institutional governnment corruption--
which (in her view) constitutes the expression of a political
opinion. By contrast, the |1J concluded, and the governnent
contends, that the officers’ retaliatory conduct was driven by a
crimnal, non-political notive to punish Thuri’s father for
reporting the hijacking. Thuri has not identified any deci sions
inthis circuit that support her argunent for refugee status. In
addition, even if the two NNnth Crcuit cases on which Thur
relies were binding precedent, it is not clear that the |egal
st andards those deci si ons announce woul d apply to Thuri’'s case.

See Grava v. INS, 205 F.3d 1177, 1181 & n.3 (9th G r. 2000)

(recogni zing that “[p]Jurely personal retribution is, of course,
not persecution on account of political opinion,” but holding
that “[w] hen the alleged [governnent] corruption is inextricably

intertwined with governnental operation, the exposure and
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prosecution of such an abuse of public trust is necessarily

political”); Desir v. Ilchert, 840 F.2d 723, 727-29 (9th Cr

1988) (concluding that refusal to conply with the extortionate
demands of nenbers of a governnent security force constitutes the
expression of a political opinion where the refusal results in
“classification and treatnent as a subversive”).

Before the 1J, Thuri presented evidence that crimnal
activity by nenbers of the Kenyan police force is not unusual.
But Thuri has not presented evidence that conpels the conclusion
that her father was opposing a governnent policy of hijacking,
intimdation, and abuse. The IJ concluded that the persecution
of Thuri was the result of “crimnal” actions by “rogue police
officers.” Although one m ght disagree with the IJ’'s
determ nation that the officers were notivated by purely persona
reasons, we are not persuaded that a reasonable factfinder would
be conpelled to conclude to the contrary. Consequently, we
uphold the 1J’s finding that Thuri was not persecuted “on account
of . . . political opinion,” and we therefore agree that she does
not qualify as a refugee under the | NA

The standard for w thhol ding of renoval under § 241 of the
INA is simlar to the standard for refugee status: The alien nust
denonstrate that she woul d be persecuted in the country of
renmoval “because of the alien’s race, religion, nationality,
menbership in a particular social group, or political opinion.”

8 US. C 8 1231(b)(3)(A). Since Thuri has not established her
8



eligibility for consideration for asylum she necessarily cannot
succeed on her application for wthholding of renoval. Efe, 293
F.3d at 906; Grna, 283 F.3d at 667; Ozdenir, 46 F.3d at 8.
Finally, we observe that Thuri has waived her claimfor
relief under Article 3 of the Convention Against Torture by
failing toraise it in her petition for review See, e.q.,

Cal deron-Ontiveros v. INS, 809 F.2d 1050, 1052 (5th Cr. 1986);

see also Mediouni v. INS, 314 F.3d 24, 28 n.5 (1st G r. 2002)

(“As [the petitioner] did not brief his claimunder the
Convention Against Torture on appeal, we consider the argunent
wai ved. ”).

Accordingly, we DENY the petition for review.



