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PER CURI AM *

Bonnie Burnette Erwin, currently federal prisoner # 14289-
077, appeals the district court’s dism ssal as frivolous of his
civil rights action brought pursuant to 42 U S.C. § 1983 and

Bi vens v. Six Unknown Naned Agents of Fed. Bureau of Narcotics,

403 U. S. 388 (1971). In his conplaint, Erwin asserted that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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various state and federal enployees engaged in a racially
nmotivated conspiracy that resulted in his state conviction and
deat h sentence for the kidnaping and nurder of Patrick Brooks
(whi ch has since been overturned) and federal convictions for
various drug, weapon, and crimnal enterprise convictions arising
fromthe sane activity. The district court concluded that
Erwn’s challenges to his state conviction were untinely and that
his challenges to the federal conviction were barred by Heck v.
Hunphrey, 512 U. S. 477 (1994).

Erw n asserts that because he is an indigent prisoner, the
district court erred in denying himleave to proceed in fornma
pauperis (IFP) in the district court and on appeal. The district
court granted Erwn | FP status in both instances. Although the
court assessed an initial partial filing fee in both cases, such
actions are authorized by statute. See 28 U S.C. 8§ 1915(b)(1).

Erw n asserts that the district court erred in denying his
nmotion for appointnent of counsel. He has not shown
extraordinary circunstances warranting such an appoi nt nent.

Uner v. Chancellor, 691 F.2d 209, 212 (5th Gr. 1982).

Erw n contends that the district court erred in dismssing
his conplaint without serving the defendants and w thout allow ng
hi m an opportunity to anmend his conplaint. The district court
was authorized to dismss the conplaint “at any tine” if it
determ ned that Ermin had failed to state a claim 28 U S.C.

8§ 1915(e)(2). Moreover, Erwin has not established that his
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factual allegations could have been renedi ed through anendnent,
so the district court did not abuse its discretion in dismssing
the case without providing Erwn an opportunity to anend. See

Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994).

Erw n has not established that his federal convictions have
been overturned or invalidated or that his challenges to those
convictions would necessarily call into question the validity of
his federal convictions. See Heck, 512 U S. at 484-87.

Li kewi se, Erwin has not established that his challenges to his
overturned state conviction were not barred by the applicable

two-year limtations period. See Omens v. Okure, 488 U S. 235,

249-50 (1989); Tex. GQv. Prac. & REM CobE ANN. 8§ 16.003(a) (West
2004). The district court therefore did not abuse its discretion

in dismssing Ermin’s conplaint as frivolous. See Siglar v.

H ghtower, 112 F.3d 191, 193 (5th G r. 1997).
Erwn’s appeal is without arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Accordingly, we DISMSS Erwn’s appeal as frivolous. See
5THQR R 42.2. This dismssal of his appeal as frivol ous and
the district court’s dismssal of his conplaint as frivol ous
constitute two “strikes” for the purposes of 28 U S.C. § 1915(q).

See Adepegba v. Hammons, 103 F.3d 383, 388 (5th Gr. 1996). |If

Erwn obtains three “strikes,” he will not be able to proceed |IFP

in any civil action or appeal filed while he is incarcerated or
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detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. § 1915(g).

Erw n has noved for appoi ntnent of counsel on appeal.
Because he has not shown extraordi nary circunstances warranting
such an appointnent, the notion is DENIED. See U ner, 691 F.2d
at 212. Erwin’s notion for imedi ate rel ease pending his appeal
is |ikew se DEN ED.

APPEAL DI SM SSED; MOTI ONS DEN! ED.



