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PER CURI AM *

In his | atest appeal , Def endant - Appel | ant Kerry L. Bass ar gues
that he is entitled to a new sentencing hearing and recal cul ati on

of the applicable offense | evel after our decisionin United States

v. Bass, 310 F.3d 321 (5th Gir. 2002) (WENER J.) (“Bass 1”). W

vacate his sentence and remand for resentencing.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



|.  FACTS & PROCEEDI NGS

Qur prior opinionin Bass | describes in detail the background
facts,! so we repeat here only that which is germane to this
appeal. In 1994, Bass was charged with 15 federal narcotics and
tax violations, including one count of participation in a
continuing crimnal enterprise (“CCE”). After he was convicted on
all counts, the district court sentenced Bass to ten 360-nonth
terms of inprisonnent, followed by five years of supervised
rel ease; one 120-nonth term of inprisonnent, followed by three
years of supervised release; four 12-nonth terns of inprisonnent,
foll owed by one year of supervised release; and a $650 nmandatory
assessnment. All prison terns were to be served concurrently. For
t he CCE charge, Bass’s puni shnent included one 360-nonth term of
i nprisonnment to be foll owed by five years of supervised rel ease and
a $50 assessnent.

After we affirmed Bass’'s conviction and sentence on direct
appeal ,2 Bass filed a pro se 28 US.C. 8§ 2255 habeas corpus
petition to vacate, set aside, or correct his sentence. That
petition eventually becane the subject of Bass |. There, we
concl uded that the evidence was i nsufficient to support Bass' s CCE
convi ction, and because his counsel’s failure to raise the i ssue on

direct appeal was prejudicial, we vacated his CCE conviction. W

1310 F. 3d at 323-25.
2 See United States v. Alix, 86 F.3d 429 (5th Gr. 1996).
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sai d, however, that the CCE conviction prejudi ced Bass only insof ar
as it increased his mandatory assessnent by $50. As Bass was
serving all of his sentences concurrently, we remarked that our
vacature of his CCE conviction would not reduce his total tinme of
i ncarceration.?

Follow ng remand, Bass filed a notion for an evidentiary
heari ng and appoi ntnrent of counsel. He requested a new sentencing
hearing and recal cul ati on of the applicable offense | evel because
his total sentence was based on the offense l|level for the CCE
conviction, his nost serious charge. The district court vacated
Bass’ s CCE convi ction and correspondi ng $50 assessnent, but refused
to hold a new sentencing hearing. To chall enge this decision, Bass
| odged this pro se appeal.*

1. ANALYSIS

Bass contends that the district court erred in denying his

post-remand notion for a new sentencing hearing.® He argues that

our decisioninBass | permtted, but did not require, the district

3 Bass |, 310 F.3d at 330.

4 On June 24, 2004, the Suprenme Court rendered its decision
in Blakely v. WAshington, 542 U S. ---, 124 S. . 2531 (June 24,
2004), which raised the specter that the federal sentencing
gui del i nes may be unconstitutional. Qur circuit, however, has
held that Blakely does not invalidate the federal guidelines.
See United States v. Pineiro, No. 03-30437, --- F.3d ----, 2004
WL 1543170 (5th Gr. July 12, 2004). Thus, for now, we do not
consi der whether Bl akely m ght have an effect on the issues
presented in this appeal.

5> Bass has al so raised other issues on appeal, but as they
are wholly without nerit, we do not address them here.
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court to inpose the sane prison sentence. The governnent responds
that our nmandate in Bass | prohibited the district court from
resentencing Bass. Although the district court reasonably
interpreted our mandate, we concl ude that a new sentenci ng hearing
i s warranted because our earlier vacature of Bass's CCE conviction
“unbundl ed” his sentencing package.®
A Standard of Revi ew

The interpretation of the scope of our remand order in Bass
| and whether the nandate rule foreclosed the district court’s
exercise of discretion on remand present questions of |aw that we
revi ew de novo.’
B. Bass | Unbundl ed Bass’s Sentenci ng Package

In denying Bass’s request for a new sentencing hearing, the
district court dutifully followed our instruction “to reduce his
total assessment to $600 for the remmining 14 counts for which
Bass's convictions stand.”® G ven our express statenent in Bass |
that “Bass’s total tine of incarceration will not be shortened as
a result of our decision today to vacate his CCE conviction,”® the
district court wunderstandably concluded that it was wthout

authority to reconsider any other aspect of Bass’'s punishnent.

6 See infra note 15 and acconpanyi ng text.

" See United States v. Phipps, 368 F.3d 505, 510 (5th Gr.

8 310 F.3d at 330.



Nevertheless, Bass is correct that, in calculating the
appl i cabl e guideline range, the probation officer had grouped al
15 counts and applied the offense | evel for the nbost serious count,
whi ch was the CCE charge. Pursuant to U S.S.G 8§ 2D1.5 (the CCE
guideline), four levels were added to the offense | evel governing
the underlying drug offenses under U S.S.G 8§ 2D1.1, resulting in
a total offense |evel of 42. This score, conmbined with Bass’'s
crimnal history category of |, resulted in a guideline sentencing
range of 360 nonths to life inprisonment. In |ight of our vacature
of the CCE conviction, though, § 2D1.5 was no | onger applicable.
Thus, Bass’s total offense | evel under § 2D1.1 woul d only have been
a 38 whi ch, when conbined with his crimnal history category, would
have yielded a guideline sentencing range of 235 to 293 nonths
i mprisonmnent. 10 W failed to recognize this in rendering our
decision in Bass |.

The mandate rule requires a |l ower court to “i npl enment both the
letter and the spirit of the appellate court’s nandate and ... not
di sregard the explicit directives of that court.” W cannot fault
the district court for its post-remand ruling, but the mandate rule

isacorollary to the law of the case doctrine and is therefore not

10 See U.S.S. G, Chap. 5, Sentencing Tabl e.

1 United States v. Lee, 358 F.3d 315, 321 (5th Cir. 2004)
(quoting United States v. Matthews, 312 F. 3d 652, 657 (5th Gr.
2002)).




“inviolate.” If our ruling froma prior appeal in the sane case
is “clearly erroneous and would work a manifest injustice,” the
district court on remand nay exceed our nandate. ®

The puni shnent inposed by the district court was part of an
integrated “sentencing package,”* a consideration overlooked in
Bass |:

Wen a defendant is convicted of nore than one count of
a nulticount indictnment, the district court is likely to
fashion a sentencing package in which sentences on
i ndi vidual counts are interdependent. Wen, on appeal,
one or nore counts of a nulticount conviction are
reversed and one or nore counts are affirned, the result
is an “unbundled” sentencing package. Because the
sentences are i nterdependent, the reversal of convictions
underlying sonme, but not all, of the sentences renders
the sentencing package ineffective in carrying out the
district court’s sentencing intent as to any one of the
sentences on the affirmed convictions.

We, therefore, “said too nuch” in our Bass | opinion about the net

effect of our vacature of Bass’'s CCE conviction on his sentence.

12 See id. at 320.
13 Matthews, 312 F.3d at 657.

14 United States v. Canpbell, 106 F.3d 64, 68 (5th Cr.
1997). See U.S.S.G 8 B5GL.2 (directing the court to sentence
mul tiple counts of conviction as a single interdependent package,
and to use consecutive as well as concurrent sentencing to
construct a conbi ned sentence equal to the total punishnent).

15 United States v. Shue, 825 F.2d 1111, 1114 (7th Cir.
1987). Al though our circuit has not expressly used the term
“unbundl ed,” it is a nmetaphor wdely used anong the circuit
courts. See, e.dg., United States v. Smth, 115 F.3d 241, 245 n.4
(4th Gr. 1997); United States v. Evans, 314 F.3d 329, 332 (8th
Cr. 2002); United States v. Ruiz-Alvarez, 211 F.3d 1181, 1184
(9th Gr. 2000); United States v. Hicks, 146 F.3d 1198, 1202
(10th Cr. 1998); United States v. Watkins, 147 F.3d 1294, 1297
(11th Gr. 1998).




Qur failure to acknowl edge this principle was error, and
because our vacature of Bass’'s CCE conviction could result in a
reduced total sentence for Bass, it would be unjust for Bass not to
be resentenced. At resentencing, the district court may consider
de novo any sentencing-related issues that arise out of our
vacature of Bass's CCE conviction.!® For exanple, the court nmay
consider whether a “role in the offense” adjustnent is warranted
under U.S.S.G § 3Bl1.1.%

1. CONCLUSI ON

As our decision in Bass | unbundl ed Bass’s origi nal sentencing
package, we vacate Bass’'s sentence and remand for a new sentencing
hearing and ot her proceedi ngs consistent with this opinion.?!®

VACATED and REMANDED.

16 See Lee, 358 F.3d at 323.

17 See, e.0., Ruiz-Alvarez, 211 F.3d at 1183.

18 \Whet her appoi nt ment of counsel and an evidentiary hearing
are necessary in light of our ruling today is a question we |eave
to the district court’s sound discretion.
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