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Def endant - appel l ant Luis Enrique |Insaulgarat appeals his
convi ction and sentence for possession of mari huana with intent to
distribute. W affirmhis conviction, but vacate his sentence and

remand for resentencing.

Facts and Proceedi ngs Bel ow



On Decenber 13, 2001, after a jury trial, the appellant Luis
Enrique I nsaul garat (lnsaul garat) was found guilty of one count of
possession wth intent to distribute over 100 Kkilogranms of
mar i huana. The offense was alleged to have been commtted on or
about August 21, 2001. On February 22, 2002, Insaulgarat was
sentenced to 262 nonths’ inprisonnent, a five year term of
supervi sed rel ease, and a mandat ory special assessnment of $100.

The trial evidence reflected the follow ng. | nsaul gar at
wor ked for LD Express, a M anm -based driver services busi ness owned
by Lorenzo D Erbiti (D Erbiti) that provides drivers for
transporting various kinds of goods.!? In August of 2001,
| nsaul garat drove an enpty trailer fromMam to Atlanta, where he
pi cked up a load and transported it to M chigan. He then picked up
anot her shipnment in Mchigan that was to be transported to Techno
Trim in care of Big Lake Transport in Laredo, Texas. According to
personnel at Big Lake and the | og book that |nsaul garat kept, the
Techno Trim shipnment arrived in Laredo on August 18, 2001.
| nsaul garat then received instructions fromD Erbiti on the norning
of August 20, 2001, that he was to transport a load of air
condi ti oni ng equi pnent fromLaser Forwarding, in Laredo, to Lennox
d obal Air Conditioning of Mam . This equi pnent was schedul ed for
delivery in Mam by 9:00 a.m on August 22, 2001.

On the norning of August 20th, Insaul garat took his now enpty

Y Insaul garat is a Cuban citizen, legally in the United
States as a political refugee.



tractor trailer to Laser Forwarding to be | oaded.? The |oading of
the trailer lasted until approximately 7:00 p.m, at which tine the

Laser Forwardi ng enpl oyee who had been | oading it took a picture of

its contents and then put a netal seal on its rear. The sea
nunber was recorded on the bill of |l|ading, which I|nsaul garat
si gned. Al t hough | nsaul garat departed the Laser Forwarding

war ehouse at approximately 7:10 p. m on August 20, 2001, he did not
arrive at the Border Patrol checkpoint, located just north of
Laredo, until nearly 24 hours |ater.

| nsaul garat arrived at the Border Patrol checkpoint outside
Laredo at approximately 6:20 p.m on August 21st. A canine alerted
to the rear of the trailer, so Insaul garat proceeded to secondary
i nspection. The Border Patrol agent instructed | nsaul garat to open
the trailer, which the agent noticed did not have a seal on it.
Upon entering the trailer, the agent discovered 60 bundles of
mar i huana, wei ghi ng approxi mately 981 pounds. The agent seized t he
mar i huana, the bill of |ading, a cellular telephone, and a | og book
from the vehicle, and turned these itens over to the DEA DEA

agent M ke Rubal caba (Rubal caba) then interviewed | nsaul garat.?

Zlnitially, two trailers were requested to haul the air
condi ti oni ng equi pnent to Lennox of Mam . However, after
| nsaul garat arrived it was discovered that the nerchandi se woul d
fit into one trailer. Wen the second trailer that had been
ordered arrived at Laser Forwarding, about an hour after
| nsaul garat, it was advised that it would not be needed.

®During this interview, Insaulgarat’s cell phone rang

repeatedly. Wen one of the agents answered it, a nmale voice on
the ot her end asked who was speaki ng and then hung up.
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At trial, Insaulgarat took the stand in his own defense. He
testified that he did not actually arrive in Laredo on August 18,
2001, as his | og book said, but rather on August 20, 2001, at 5:50
a.m, and that he was therefore |late with the delivery of the cargo
fromM chi gan because his tractor’s engi ne kept overheating during
the trip. He clainmed that upon arriving in Laredo, he went
directly to Big Lake, where his cargo was to be unloaded, and
wai ted for the conpany to open at 7:00 a.m |nsaul garat asked the
person receiving the nerchandi se at Big Lake to wite down that he
had in fact arrived on August 18, so as to avoid the $100 fee that
results from showing up |ate. In exchange for this favor,
| nsaul garat clainms he sold the Big Lake enployee two | ocks at a
di scounted price.*

At 9:00 a.m the norning of August 20, | nsaul garat clai ns that
he received instructions to carry a load from Laredo to Mam.
After arriving at Laser Forwarding to receive the cargo at 9:30
a.m, he slept in his cab until about 2:00 p.m He then woke up,
unhooked the tractor fromthe trailer, and drove the tractor to a

|l ocal truck stop where he played video ganes, returning at

* Insaul garat testified that he had to arrange his | og book
to neet his deadlines and conformw th trucking regul ati ons about
driving tinme and resting periods. Therefore, he adjusted the |og
book to show that he arrived in Laredo on August 18, the deadline
for the Mchigan delivery, rather than August 20, when he

actually arrived.

In the governnent’s rebuttal case, the Big Lake enpl oyee
testified that the arrival date was in fact August 18, and he
deni ed that he had been asked to put down August 18 instead of
August 20.



approximately 5:00 or 6:00 p.m After the trailer was | oaded at
7:00 p.m, the seal was placed on the door. |Insaulgarat testified
that it was possible to enter the trailer wthout breaking the
seal .

| nsaul garat testified that he left Laser Forwarding around
7:00 p.m went to a truck stop in Santa Mari a where he showered and
ate, and then took a taxi to Nuevo Laredo, Mexico. There, he
clains, he bought earrings for his daughter, saw a novie, and
wal ked around.® Insaulgarat returned to his tractor-trailer at
3:00 or 4:00 a.m the followng norning. He clains that he could
not |eave until 7:00 p.m the next day because he wanted the
tractor to cool down and he needed to rest.® He stayed in his cab
and rested until 4:00 p.m, at which tine he clains that he took
the trailer to be washed and wei ghed. He then proceeded to the
checkpoint. Insaulgarat testified that he noticed that the sea
was still on the trailer when he returned from Nuevo Laredo early
in the norning on August 21, and that he did not recheck the seal

before proceeding to the checkpoint because he did not |eave the

®Thi s contradi cted what Rubal caba said that |nsaul garat told
hi mduring his post-arrest interview. There, he clains,
| nsaul garat said that while in Nuevo Laredo he went to Boys Town,
an adult entertainnment |ocation, and did not return until 3:00 pm
the foll owi ng afternoon.

®1n his brief, Insaulgarat also notes that he did not drive
on the night of August 20, 2001, after |oading up at Laser
Forwar di ng, because he had traveled 3000 mles in a period of
seven days, and had to rest for a period of twenty-four hours.
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tractor-trailer alone after he had |ast checked it.

| nsaul garat’s cell phone records indicated that he nade and
received a | arge nunber of calls to and fromtel ephone nunbers with
Laredo area codes while he was en route to Laredo and whil e he was
t here. Furthernore, Insaulgarat stated that he had picked up a
fellow trucker, Roberto, whose truck had broken down outside
Atl anta, and who wanted to go to Laredo. Although Insaul garat did
not know at the tine that he would be going to Laredo, Roberto
acconpanied himto M chigan, and then, serendipitously, to Laredo.
| nsaul garat clains that he |l et Roberto use his cell phone to cal
his wfe, daughter, and his conpany. Records from the phone
conpany showed that a Laredo cell phone nunber registered to
Rosalinda Gutierrez (CGutierrez) called Insaulgarat’s cell phone
multiple tinmes, including around the tine that he was at the
checkpoint. Agents |learned that Gutierrez had given the cell phone
to Manuel O vera (O vera), but when they went to speak with d vera,
they discovered that he had noved out the day of Insaulgarat’s
arrest.

O her relevant facts will be noted in the discussion of the
i ssues to which they pertain.

Di scussi on

| . I nproper prosecutorial comments

| nsaul garat argues that the prosecutor made inproper remarks
and asked inproper questions that denied hima fair trial. He
first clains that prosecutorial msconduct occurred when the
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Assistant U S. Attorney (AUSA) elicited testinmony from Agent
Rubal caba that Gutierrez canme to court on the first day of trial
pursuant to a trial subpoena, but had an attorney with her and
declined to make a statenent. | nsaul garat next clains error
because of the AUSA's comment to himduring his cross exam nation
that he could be better understood if he told the truth.

A.  Standard of Review

In reviewing a claimof prosecutorial msconduct, this Court
applies a two-step analysis. United States v. Lankford, 196 F.3d
563, 574 (5th Gr. 1999). W nust first deci de whether or not the
prosecutor “made an i nproper remark.” United States v. Minoz, 150
F.3d 401, 414 (5th Gr. 1998). In determning whether a
prosecutor’s comment was inproper, it is necessary to |ook at the
coment in context. United States v. Washington, 44 F.3d 1271,
1278 (5th Gr. 1995). |If an inproper remark was nmade, we nust then
determne whether the remark “prejudiced the defendant’s
substantive rights.” Munoz, 150 F.3d at 415. The prejudice
determnation involves “(1) the magnitude of the statenent’s
prejudice, (2) the effect of any cautionary instructions given, and
(3) the strength of the evidence of the defendant’s guilt.” United
States v. Tonblin, 46 F.3d 1369, 1389 (5th Gr. 1995). “The
determ native question is whether the prosecutor’s remarks cast
serious doubt on the correctness of the jury' s verdict.” United

States v. lredia, 866 F.2d 114, 117 (5th Cr. 1989).



B. Comments
1. Elicitation of Rubalcaba’ s testinony about Rosalinda
Qutierrez
At trial, DEA Agent Rubalcaba testified on redirect
exam nation by the AUSA that GQutierrez was subpoenaed for
| nsaul garat’s trial, and that she arrived on the first day of
trial. However, Rubal caba could not ask Gutierrez anything at that
time because “she refused to talk” and had a lawer with her.’
| nsaul garat clains that the governnent inperm ssibly created an

inference that Gutierrez was guilty by introducing evidence that

"During the governnment’s redirect exanination of Rubal caba,
the foll owi ng exchange t ook pl ace:

[ Prosecutor]: Well, first of all, did you nake any attenpts

to go locate Rosalinda Gutierrez?

[ Wtness]: Yes.

[ Prosecutor]: And were you able to interview her?

[ Wtness]: Yes.

[ Prosecutor]: And did you serve or try to serve or serve a

subpoena on her?

[Wtness]: Yes. . . . She showed up here yesterday.

[ Prosecutor]: Okay. And did you ask Rosalinda

CQutierrez anything el se after she showed up?

[ Def ense]: bjection, Your Honor. That m ght be

hear say.

[Court]: No. That’'s as far as did you ask her anything

el se? Yes or no.

[ Wtness]: After she showed up here?

[ Prosecutor]: Yes.

[ Wtness]: No.

[ Prosecutor]: Wiy not?

[ Wtness]: She refused to talk.

[ Prosecutor]: Wiy not? WAs there anybody with her?

[Wtness]: A lawyer.

[ Def ense]: Your Honor, objection. Your Honor, we nake

a notion for a mstrial.

[ Prosecutor]: They’ ve been asking questions as far as —

[Court]: No, that’s overrul ed.
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she refused to speak to Rubalcaba, and in turn, tainted
I nsaul garat’s credibility by nmaking him appear guilty by
association with her. |Insaulgarat argues that this Court has nade
it clear that it is inproper to elicit evidence that a defendant
i nvoked his right to counsel and remained silent. He cites cases
where this Court has criticized introduction of “guilt by
associ ation” evidence, has not allowed introduction of evidence of
a co-conspirator’s guilty plea, and has not all owed a prosecutor to
call awitness to testify know ng that the witness woul d i nvoke t he
right not totestify. See, e.g., United States v. Taylor, 210 F. 3d
311, 316-18 (5th Cr. 2000); United States v. Leach, 918 F.2d 464,
467 (5th Gr. 1990); United States v. Brown, 12 F. 3d 52 (5th Cr
1994) .

In Brown, this Court held that a prosecutor cannot call a
W tness, knowing that the witness will invoke the right not to
testify, when it is done to create an inproper inference. The
prosecution in Brown called the defendant’s son (and her husband)
to testify, knowing that they would invoke their rights not to
testify. We held that “there [was] a reasonable probability that
the jury inferred guilty knowl edge on the part of both the
defendant and the witness from [the son’'s] refusal to testify.”
ld. at 54. W continued, “[u]nder certain circunstances the forced
i nvocation of a testinonial privilege in the presence of the jury

will warrant reversal. . . . [such as] when the governnent naekes a



‘conscious and flagrant effort to build a case based on the
unfavorabl e i nferences which inure froma claimof the privilege’

[or] when those inferences add critical weight to the
governnent’s case in a form that is not subject to cross-
exam nation.” 1d. (citing United States v. Watson, 591 F. 2d 1058,
1062 (5th Cr. 1979)¢%). In Brown, because the son and husband
i nvoked the privilege and did not testify, the defense counsel did
not have an opportunity to cross-examne themin order to dispel
the adverse inferences that may have arisen from their silence.
Simlarly here, the Rubal caba exchange took place on redirect, and
because Cutierrez did not take the stand, there was no chance for
the defense to question her.

While there are sone underlying simlarities, Insaulgarat’s
claimdiffers from those presented in Brown and Watson, because
CGutierrez herself was never called to testify and therefore did not
i nvoke her right to silence “in the presence of the jury,” as did
the sonin Brown. 12 F.3d at 54. Rather, it was Agent Rubal caba’' s
testinony that referred to her refusal to speak with him
Mor eover, unlike the prosecution in Brown, the record shows that

t he governnent in the case sub judice did not make a “consci ous and

8 In Watson, the court held that because there was no
show ng that the prosecutor knew that the w tness woul d i nvoke
the Fifth Amendnent, there was no need for reversal. The
prejudi ce was not great enough. However, in the case sub judice,
the prosecutor had know edge that Cutierrez had invoked the
privilege, and therefore intentionally elicited the comment from
Rubal caba.
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flagrant” effort to build a case based on i nferences drawn fromthe
fact that GQutierrez had a lawer with her and would not speak to
Rubal caba. In fact, the prosecution did not bring out the fact
that Gutierrez owned the cell phone at issue.® Rather, on cross
exam nation of Rubalcaba and the cell phone representative,
| nsaul garat’s counsel raised the point that the phone was in fact
owned by and registered to CGutierrez, that she previously had
stated she lost it and disconnected it, and that the phone records
did not actually reveal who placed a call fromthe phone, just to
whom it was registered. The defense counsel then offered into
evi dence | nsaulgarat’s cell phone records.

The line of questioning to which I|nsaul garat objects cane
about during the redirect of Rubal caba, apparently only to show
that the governnment was not trying to hide Gutierrez. During the
prosecution’ s closing argunent, while the AUSA di d address A vera’s
use of the phone and his disappearance soon after Insaulgarat’s
arrest, no attention was called to Gutierrez or to the fact that
she refused to speak to Rubal caba or had a |awer. Cearly, the

governnent’s case was not to any extent based on, let alone built

°According to the cell phone records that were entered into
evi dence, Insaulgarat’s cell phone had frequently received calls
froma specified nunber in Laredo. It was established that this
nunber bel onged to a cell phone owned by CGutierrez. However, on
direct exam nation the Voicestream Wreless representative did
not discuss Qutierrez’'s ownership of the phone, and when
di scussing the calls fromthe cell phone in question, Rubal caba
stated on direct that the phone was being used by O vera w thout
mentioning Gutierrez.
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around, any inferences drawn fromthe fact that Gutierrez woul d not
speak to Rubal caba (or had a | awyer) or, indeed, any inferences at
al | about Cutierrez.

Moreover, even if we were to assune, arguendo, that the
comment was i nproper, any potential for prejudice caused by the
elicitation of the Gutierrez informati on was m nor and limted, and
Rubal caba’s testinony in that respect did not add any materia
wei ght to the governnment’s case. Even if the jury inferred that
Gutierrez knew t he phone was being used for illegal purposes, there
was no evidence or argunent that QGutierrez and | nsaul garat had any
associ ati on what soever. The prosecution’s case in this respect
focused only on the fact that O vera used the phone, that there
were nultiple calls to the Laredo area, and that |nsaul garat
clainmed he had only been to Laredo on one prior occasion. There
was no focus on Qutierrez. Additionally, even if her refusal to
speak to Rubalcaba did infer know edge of crimnal activity,
| nsaul garat’s defense did not rely upon i nnocent use of Gutierrez’s
phone, but rather upon the claimthat |nsaul garat’s passenger nade
the calls to Laredo, or that his (lnsaul garat’s) phone records had
been falsified. There is sinply no reasonable possibility that the
verdi ct was influenced or affected by the conplained of evidence
concerning CGutierrez.

We hold that the prosecution’s introduction of evidence about

GQutierrez’s having a | awer and refusing to speak t o Rubal caba does
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not constitute reversible error.

2. AUSA's coment during cross exam nation of
| nsaul garat that he could be better understood if he told the
truth.

| nsaul garat took the stand in his own defense, claimng that
he was innocent of any wongdoing related to the charge. During
hi s cross exam nation, the prosecution questioned | nsaul garat about
the cell phone docunents and calls. |Insaulgarat refused to answer
guestions about the Laredo cell phone nunbers and nerely asserted,
W t hout expl anation or evidentiary support, that the phone records
were falsified by the phone conpany. The AUSA then asked him
whet her he was saying that the phone conpany nade up the calls to
and from Laredo but not the calls to his house. | nsaul gar at
replied by stating, “I’mgoing to tell you sonething, and it’s just
maybe it’s a way of you understanding ne better — excuse ne, but
this is ny defense. |’ m innocent.” The prosecutor replied by
stating, “W would really understand you better if you told us the
truth.”

After the prosecutor nmade this comment, |nsaul garat’s defense

counsel objected and nmade a notion for mstrial. The court
responded by stating that the prosecutor’s comment “wll be
stricken,” but overruled the notion for mstrial. The court

instructed I nsaulgarat to sinply answer the questions posed by the

pr osecut or. Both during the course of the trial and in its
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instructions to the jury, the court informed the jury that
statenents by the | awyers are not evidence, and i nstructed the jury
to disregard anything stricken from the record. | nsaul gar at ,
however, clains that the AUSA's comment deprived him of a fair
trial because his defense relied heavily on his credibility, and
this coonment m ght have |l ed the jury to believe that the governnent
had “extra-record know edge” pertaining to I nsaulgarat’s veracity.
It is arguable that this remark constituted inproper cross-
exam nati on. Cf. United States v. Anchondo-Sandoval, 910 F.2d
1234, 1238 (5th Cr. 1990) (“even the nbst inexperienced prosecutor
should be aware that it is inproper and highly inappropriate to
interject his or her personal opinion of the defendant’s veracity
into the decision-naking process”). However, the AUSA s comment
here was a direct response to Insaulgarat’s comment, which was an
attenpt at avoiding the AUSA's prior question. See Washington, 44
F.3d at 1278 (Il ooking at the prosecutor’s comments in context to
determ ne whether they were inproper). In context, the AUSA's one
bri ef spontaneous remark i s nost reasonably understood as referring
not to mtters not in evidence but only to the facia
inplausibility of Insaulgarat’s bizarre testinony about the phone
records. Because the judge did pronptly strike the comment from
the record, and nothing like it was nentioned again during trial or
cl osi ng argunents, |nsaul garat has not shown that it “cast serious

doubt on the correctness of the jury' s verdict.” Iredia, 866 F.2d
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at 117.1° |ndeed, considering the record as a whole there is no
reasonabl e possibility that the remark by the AUSA influenced or
affected the verdict.
1. Admssibility of the Border Patrol agent’s report

At trial, during cross exam nation of Border Patrol Agent Jose
Ranos (Ranpbs), the defense sought to introduce into evidence a
report prepared by Ranps, who had searched I nsaulgarat’s trailer at
t he checkpoi nt. ! |Insaul garat wanted to use the report to establish
that he denied knowl edge of the presence of the mari huana at the
time of his arrest.

A.  Standard of Review

A district court’s decision concerning the adm ssion of
evidence is generally reviewed for abuse of discretion. United
States v. Cantu, 167 F.3d 198, 203 (5th Cr. 1999). A district

court abuses its discretionif it bases its decision on an error of

1 W& recogni ze the appellant’s argunment that this Court has
found that nerely sustaining an objection and striking the
obj ecti onabl e prosecutorial comment is not always sufficient to
renove the taint of the objectionable comment. See United States
v. Labarbera, 581 F.2d 107, 109 (5th Cr. 1978). However, in
t hat case, the prosecutor nade nore than one inproper conment
about evidence outside the record, such as the fact that the
def endant was involved in other crimnal m sconduct, and that the
prosecut or had know edge of evidence which was not before the
jury and which showed guilt of the crinme at issue. The taint in
t hat case was nuch nore severe and plain than that in the case
sub judice. Here, the jury instruction was clearly enough to
renove any taint.

1 The portion of the report at issue indicated that “[a]fter

[ nsaul garat] was advised of his rights, he clained he did not
know the marijuana was inside the trailer.”
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law or a clearly erroneous assessnent of the evidence. United
States v. Mann, 161 F.3d 840, 860 (5th Cr. 1998), cert. denied,
526 U.S. 1117 (1999). If the district court erred in its
evidentiary ruling, this Court nmust then decide whether the error
was harm ess. Cantu, 167 F.3d at 203. |In determ ning whether the
error was harmess, this Court considers the inportance of the
evidence to the prosecution’s case, whether it was cunulative
whether it is corroborated or contradicted by other evidence on
material points, the extent of cross-exam nation, and the overal
strength of the prosecution’s case. United States v. Edwards, 303
F.3d 606, 623 (5th G r. 2002).

B. At Trial

On direct, Agent Ranos testified to the discovery of mari huana
in the trailer, but he did not testify to anything the defendant
said or did not say after the mari huana was di scovered, nor did he
testify as to any report he prepared. On cross exam nation, the
defense attenpted to ask Agent Ranps what the defendant had said at
the time of his arrest when he was asked whether he knew his
trailer had marihuana in it. However, the court sustained the
governnent’s hearsay objection, and did not allow the agent to

testify as to what |nsaulgarat’s response was.!? Defense counsel

2 I nsaul garat does not appeal that ruling, or any other
aspect of the cross examnation, and instead relies only on the
hearsay exception in its relation to the report. Regardless, the
report, and anything Insaul garat may have said to Ranpbs at the
time of his arrest, was not addressed on direct, and the scope of
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was permtted only to ask agent Ranobs, “did you ask M. I nsaul garat
if he knew that this trailer had marihuana in it, yes or no?” and
Agent Ranps responded affirmatively. Defense counsel admtted that
he was not trying to inpeach Ranbs by asking these questions,
because Ranbs had not testified to his report or to what the
def endant said or did not say. The court did not allow the report
into evidence, and denied the defendant’s proffer of the report
out side the presence of the jury.

C. Discussion

| nsaul garat clainms that the district court erred in excl uding
the border patrol report in violation of Federal Rule of Evidence
803(8)(B), the public records exception to the hearsay rule.
However, the district court stated that in crimnal cases the
803(8) exception does not apply to reports nade by police and ot her
officers, and therefore declined to admt the evidence and held
that the report could only be admtted for inpeachnent purposes.

Though hearsay evidence is generally excluded, there is an
exception for public records and reports. Federal Rul e of Evidence
803(8) states that a hearsay exception exists for:

“Records, reports, statenents, or data conpilations, in

cross cannot exceed that of direct, so the court did not err in
disallowi ng the Agent’s response. See U. S. v. Lowenberg, 853
F.2d 295, 300 (5th Gr. 1988) (“Federal Rule of Evidence 611
makes clear that a trial judge is not required to permt
cross-exam nation that exceeds the scope of the direct

exam nation.”).
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any form of public offices or agencies, setting forth

(A) the activities of the office or agency, or (B)

matters observed pursuant to duty inposed by law as to

which matters there was a duty to report, excluding
however, in crimnal cases matters observed by police

of ficers and ot her | aw enforcenent personnel . . .” Fed.

R Evid. 803(8) (enphasis added).

Appel l ant contends that the rule in fact only intended to
prevent prosecutors fromusing police reports as evidence agai nst
crimnal defendants. Appellant cites 5 Weinstein's Federal Evid.
§ 803.10(5) at 803-102 (2003), and United States v. Snith, 521 F.2d
957, 968[-69 n. 24] (D.C. Cr. 1975) in support of his argunent
that nost courts have concluded that Congress did not intend for
these reports to be excluded when the defendant seeks to introduce
theminto evidence. Therefore, Insaulgarat clains, the district
court’s ruling was an abuse of discretion and the error was not
harm ess because this report would have done nuch to bol ster the
credibility of his own version of the events “by show ng that his
protestations of innocence were not a fabrication for trial, but
had been nmade fromthe outset of the case.”

The plain | anguage of the rul e does not distinguish between a
defendant’s and a prosecutor’s use of a police report. In United
States v. Sharpe, 193 F. 3d 852, 868 (5th Gr. 1999), the defendant
appeal ed the refusal to admt excul patory FBlI |ab reports, but we
applied the rule according to its terns, holding that “Rule

803(8) (B) excludes ‘matters observed by police officers and ot her

| aw enf orcenent personnel’ in crimnal cases.” There is, however,
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substantial authority, such as Smth, supporting Insaulgarat’s
position. Sharpe has been criticized, see 4 SALTZBURG, IARTI N & CAPRA,
FEDERAL RULES OF EVIDENCE MANUAL, 8 803.03[8][1][iii], at 803-197
(Lexi sNexis 8th ed. 2002), but we are bound by the decisions of
Fifth Crcuit panels. Furthernore, even assum ng, arguendo, that
the district court did err by excluding this report, any error was
clearly harm ess.

Though | nsaul garat clainms that the report woul d have bol st ered
his credibility, the evidence contained in the report was
ultimately presented to the jury, though via another source: At
trial, Insaulgarat hinself testified that at the time of his
arrest, he told the federal agents at the checkpoint that he had no
know edge of the marihuana in his trailer. Addi tionally, Agent
Rubal caba’ s testi nony about what | nsaul garat told the agents at the
checkpoi nt nenti oned not hi ng about |nsaul garat’s know edge of the
mari huana; it is highly likely the jury would realize that if
| nsaul garat had adm tted know edge of the mari huana at the tine of
his arrest, the agents would have testified to that effect. The
purpose that the report would have served was in fact established
by other trial evidence, making it cunul ative. Notably, there was
no evi dence, nor did the governnent ever contend, to the contrary.

Therefore, the court’s failure to admt the report did not |ikely
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affect the outconme of the trial.?s
[11. Aconviction under the Florida Aggravated Stal king statute is
not a “crinme of violence.”

Though I nsaul garat did not raise the objectioninthe district
court, he argues that he was erroneously sentenced as a career
of fender because his 1993 Florida conviction for aggravated
stal king should not be considered a crine of violence under
US S G 8§ 4B1.2(a). W agree.

A.  Standard of Review

Interpreting a guideline such as the career of fender provision
in section 4B1.1 is a question of |aw generally subject to a de
novo review. United States v. Charles, 301 F.3d 309, 312-13 (5th
Cr. 2002) (en banc). However, where a defendant fails to object
below, this Court reviews for plain error. United States .
Meshack, 225 F.3d 556, 575 (5th Gr. 2000). To establish plain
error, a defendant nust show the following: (1) there is an error;
(2) that is clear or plain; (3) that affects the defendant’s

substantial rights; and (4) that seriously affects the fairness,

3| nsaul garat does not argue on appeal that the refusal to
admt the report wongfully forced himto take the stand, though
he did nmake this argunent at trial. Accordingly, any such claim
has been abandoned. In any event, such claimwould be nerely
t heoretical because the jury would have no reason to assune that
| nsaul garat had admtted (or had not denied) his guilt because,
were that the case, the agents woul d obviously have so testified.
Moreover, with so nuch evi dence agai nst |nsaul garat, he
effectively had to take the stand if he wanted to stand a chance
of acquittal.
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integrity or public reputation of judicial proceedings. Id.

B. D scussion

Under section 4Bl1.1 of the Sentencing Guidelines, a defendant
may be sentenced as a career offender if (1) the defendant was at
| east eighteen years old at the tine the defendant commtted the
i nstant offense of conviction, (2) the offense of convictionis a
felony that is either a crine of violence or a controll ed substance
offense, and (3) the defendant has at least two prior felony
convictions of either a crine of violence or a control |l ed substance
of fense. |nsaul garat was over eighteen, the instant convictionis
a felony controlled substance offense, and Insaulgarat has two
prior felony convictions, one of which was undi sputably for a crine
of vi ol ence. At issue is whether his only other prior felony
convi ction, nanely his aggravat ed st al ki ng convi cti on under Florida
Statute section 784.048(4), qualifies as a “crinme of violence.”
Because we hold that it does not, it was error to have sentenced
| nsaul garat as a career offender.

For these purposes, a “crine of violence” is any of fense under
federal or state |aw that is punishable by inprisonnent for a term
exceedi ng one year and “(1) has as an elenent the use, attenpted
use, or threatened use of physical force against the person of
another, or (2) is burglary of a dwelling, arson, or extortion
i nvol ves use of explosives, or otherw se involves conduct that

presents a serious potential risk of physical injury to another.”
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US S G 8§ 4B1.2(a). Furthernore, Application Note 1 to this
section advises that a

crime of violence’ includes nurder, manslaughter,
ki dnapi ng, aggravated assault, forcible sex offenses,
robbery, arson, extortion, extortionate extension of
credit, and burglary of a dwelling. Oher offenses are
included as ‘crinmes of violence’ if (A that offense has
as an el enent the use, attenpted use, or threatened use
of physical force against the person of another, or (B)
the conduct set forth (i.e., expressly charged) in the
count of which the defendant was convicted invol ved use
of explosives (including any explosive material or
destructive device) or, by its nature, presented a
serious potential risk of physical injury to another.”
§ 4B1.2 comment. (n.1).

See generally U S. v. Huerta, 182 F.3d 361, 364 (5th Cr. 1999)
(“[Clomentary in the GQui delines Manual that interprets or explains
aguidelineis authoritative unless it violates the Constitution or
a federal statute, or is inconsistent with, or a plainly erroneous
readi ng of, that guideline.”).

I f the prior conviction is not one of the enunerated of f enses,
and does not have use (or threatened or attenpted use) of force as
an elenent, a categorical approach is taken to determ ne whet her
t he charged count of conviction, by its nature, presented a serious
potential risk of physical injury. United States v. Serna, 309
F.3d 859, 862 (5th Gr. 2002). Specifically, this Court has held
that under section 4Bl.2(a)(2), an offense should only be
considered a crinme of violence if, fromthe face of the indictnent,
the crime that was charged presents a serious potential risk of

physical injury. See, e.g., United States v. Lee, 310 F.3d 787,
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790-91 (5th Cr. 2002); United States v. Charles, 301 F.3d 309, 314
(5th Gr. 2002) (en banc). Physical injury need not in fact
result, but the indictnment nust nmake it clear that the crine
charged in fact posed the risk. Lee, 310 F. 3d at 790-91. “If an
indictnment is silent as to the offender’s actual conduct, we nust
proceed under the assunption that his conduct constituted the | east
cul pabl e act satisfying the count of conviction.” U S. v. Houston,
364 F.3d 243, 246 (5th Cr. 2004); see also Serna, 309 F.3d at 863.

According to the pre-sentence investigation report (PSR),
| nsaul garat was arrested in Florida in 1993 and charged wth
aggravated stal king, arnmed burglary, sexual battery, and
ki dnaping.* At the tine of this arrest, Insaulgarat already had
an injunction against him for donestic violence against a woman
(SN) . In Novenber of 1993, a jury found Insaulgarat guilty of

aggravated stal king and m sdeneanor battery, a lesser included

4 The PSR, based upon certain investigative reports,
indicates that the incident that led to his aggravated stal ki ng
arrest began with Insaul garat hiding in sonme bushes outside of
SN s hone. \When she arrived hone and was openi ng the door,
| nsaul garat approached her, placed a pocket knife to her throat,
covered her nouth, and told her not to nmake any noise. He then
pushed her into the residence, |ocked the door, tore off her
cl othes and sexually assaulted her. W need not, however, | ook
to the facts assertedly underlying the stalking offense to
determ ne whether it is a crinme of violence; rather, for purposes
of 8 4B1.2(a) we look only to the fact of conviction and the
statutory definition of the prior offense, and, in appropriate
cases, the indictnent. United States v. Rodriguez-Rodriguez, 323

F.3d 317, 318-19 (5th Gr. 2003) (per curiam
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of fense, and he was sentenced to three years in prison.® Then, in
May of 1995, Insaul garat was arrested and convicted of aggravated
assault with a firearmand fal se i nprisonnent. 1t

It is undisputed that Insaulgarat had at |east one prior
conviction which was a crinme of violence (the 1995 aggravated
assault). Therefore, the focus is now on whether the aggravated
stal ki ng conviction was al so clearly! not acrine of violence. The

af orenentioned facts as set forth in the PSR indicate that the

®1n Florida in 1993, a person has committed mi sdenmeanor
battery if he “(a) [a]Jctually and intentionally touches or
stri kes anot her person against the will of the other; or (b)
[I]ntentionally causes bodily harmto an individual.” Fla. Stat.
Ann. 8 784.03 (1993). This m sdeneanor battery charge cannot
satisfy the definition of a crine of violence, and the original
i ndi ctment for sexual battery was not charged in the count of
conviction. To qualify as a career offender, a defendant nust
have had at |east two prior felony convictions of either a crinme
of violence or a controlled substance offense. Therefore,
| nsaul garat’s m sdeneanor battery conviction does not qualify
under the career offender consideration.

* This qualifies as Insaulgarat’s uncontested prior felony
crime of violence conviction for purposes of the career offender
sentence, and was unrelated to the donestic violence injunction.

" As the issue was not raised below, we apply the plain
error standard. Because |nsaul garat was sentenced as a career
of fender, the guideline range for the offense of conviction was
262-327 nonths. He was sentenced to 262 nonths, the bottom of
the range. However, if aggravated stalking is not a crine of
vi ol ence for these purposes, and accordingly Insaulgarat is not a
career offender, the range would be from 97-121 nonths. Because
the sentence i nposed upon Insaulgarat is nore than tw ce what it
woul d be if the aggravated stal king offense were not a crinme of
vi ol ence, | nsaulgarat has clearly presented an error that affects
his substantial rights and the fairness of judicial proceedings.
Therefore, we are left to determ ne whether the error here was
cl ear.
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aggravated stal king offense did indeed involve physical injury.
However, pursuant to section 4Bl.2(a), the question here is whether
the Florida statute for aggravated stal king requires the use, or
threatened or attenpted use, of force, or whether the conduct
alleged in the indictnent presents a serious potential risk of
physi cal injury.

The Fl orida aggravated stal king statute prohibits:

“Any person who, after an injunction for protection

agai nst repeat violence pursuant to 8 784.046, or an

injunction for protection against donestic violence,

pursuant to 8§ 741.30, or after any other court-inposed
prohi bition of conduct toward the subject person or that
person’s property, knowi ngly, willfully, maliciously, and
repeatedly foll ows or harasses anot her person commts the

of fense of aggravated stalking, a felony of the third

degree . . .7 Fla. Stat. Ann. § 784.048(4) (1993)

(enphasi s added).

Florida courts have interpreted this statute such that the
el ement s of aggravated stal king are “know edge of an i njunction and
know ngly, wllfully, maliciously, and repeatedly follow ng or
harassing the beneficiary of the injunction.” See State .
Johnson, 676 So.2d 408, 411 (Fla. 1996). In Florida, harassnent is
defined as “engag[ing] in a course of conduct directed at a
specific person that causes substantial enotional distress in such
person . . .” Fla. Stat. Ann. 8§ 784.048(1)(a). On its face, the
statute, and in turn the elenents of the offense, do not require
any use, or threatened or attenpted use, of physical force.

We nust therefore ook to the indictment to determ ne whet her

the crime charged presents a serious potential risk of physica
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injury to a person. The term*“donestic violence,” as it is used in
the Florida statute, is defined as “any assault, battery, sexual
assault, sexual battery, or any crimnal offense resulting in
physical injury or death of one famly or household nenber by
another who is or was residing in the sane single dwelling unit.”
§ 741.30(1)(a) (1993).

| nsaul garat’ s i ndi ct nent count for aggravat ed st al ki ng st at ed:

“LU S ENRI QUE | NSAULGARAT, on or about JANUARY 31, 1993,
in the County and State aforesaid, did unlawfully and
feloniously commt aggravated stalking upon [SN by
know ngly, willfully, mal i ci ously, and repeatedly
follow ng or harassing [SN] after the entry agai nst the
defendant of: AN [INJUNCTION FOR PROTECTI ON AGAI NST
DOVESTI C VI OLENCE PURSUANT TO 741.30 Fla. Stat., in
violation of 84.048(4) Fla. Stat., contrary to the form
of the Statute in such cases namde and provided, and
agai nst the peace and dignity of the State of Florida.
(enphasi s added).

In United States v. Espinoza, No. 02-51326 at 3-4 (5th Cr.
May 8, 2003) (unpublished), this Court held that under plain error
review, a conviction under Colorado’' s stalking statute was not a
crime of violence under U S.S.G § 2L1.2.' Al though the Col orado
statute was for stal ki ng, not aggravated stal ki ng, a person comm ts
the Colorado offense if he “[r]epeatedly follows, approaches,
contacts, places under surveillance, or nmakes any form of

communi cation wth another person . . . in a manner that would

5 While 8§ 2L1.2 uses the sane definition for crine of
violence as § 4Bl1.2(a), under 8§ 4B1.2 a court may not only | ook
to the elenents of the crine, but also to the charged conduct in
the indictnent to determne if the conduct charged by its nature
presented a serious potential risk of physical injury.
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cause a reasonabl e person to suffer serious enotional distress and
does cause that person . . . to suffer serious enotional distress.”
Colo. Rev. Stat. 8§ 18-9-111(4)(b)(IIl) (2003). 1In that case the
gover nnent had conceded that the defendant’s stal king offense did
not include an elenent that required proof of use, attenpted use,
or threatened use of physical force. Therefore, this Court
determ ned that the defendant’s stal king conviction did not neet
the definition of a crinme of violence.

It appears that the only other court to have addressed the
i ssue of whether a stalking offense is a crinme of violence is the
Ninth Circuit.? 1In United States v. Jones, 231 F.3d 508, 519-20
(9th Gr. 2000), the court analyzed the California stalking
statute, which states that “any person who wllfully, maliciously,
and repeatedly follows or harasses anot her person and who nakes a
credible threat with the intent to place that person in reasonabl e
fear for his or her safety, or the safety of his or her imedi ate
famly, is guilty” of stalking. Cal. Penal Code § 646.9(a). In
that case, the appellant argued that the elenent of “threat to
safety” did not necessarily involve a threat of physical force as
is required under section 4Bl.2(a)(1). The district court

di sagreed, but after the defendant had been sentenced, the

®But see U.S. v. Bassham 162 F.3d 1165 (table) (8th Cr
1998) (Hol ding, in an unpublished, table opinion that the
“district court correctly found that Bassham s earlier
convictions for attenpted burglary and stal king were crinmes of
vi ol ence for career offender sentencing under the guidelines.”)
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California Court of Appeal refused to interpret “safety” to nean
physi cal safety only. Therefore, the Ninth Crcuit vacated the
sentence, because on its face the statute was not limted to
physi cal injury, and therefore was not a crine of violence. Jones,
231 F. 3d at 519-20.

A di fference between I nsaul garat’ s aggravat ed st al ki ng of f ense
and those in Jones and Espinoza is that Insaulgarat’s indictnent
specifically alleged that an i njunction had been previously issued
agai nst hi munder the donestic violence law. Here, the crine for
which Insaulgarat was convicted resulted from following or
harassing the victim with the knowl edge that there was an
out standi ng i njunction against himfor her protection. The actus
reus of this crime was the follow ng or harassing. The issuance of
an i njunction, even one for donestic violence, is a civil matter.
Here, the face of the indictnent does allege that SN was the
beneficiary of the injunction agai nst | nsaul garat and t he victi mof
the aggravated stalking. However, to convict for aggravated
stalking, the jury in this case only needed to find that an
injunction to protect SN was outstandi ng agai nst |nsaul garat, not
that the victimwas in fact ever threatened or in danger. So |ong
as there was docunentation that a judge in a civil case had
previously entered such an i njunction, that el enent of the crinme of
aggravated stal king was net. To convict for aggravated stalking,

it does not matter whether that injunction had been properly
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i ssued, and it does not matter whether the injunction was vi ol at ed;
it matters only that the injunction existed.
The governnent asserts that because an i njunction for donestic
vi ol ence had been previously issued, it necessarily follows that
t he person being stal ked has a reasonable fear that he or she wll
be a victim as he or she likely was before, and the stalking
presents risk of harmto that person by its nature. However, there
are forns of harassnent that necessarily do not by their nature
i nvol ve conduct that presents a serious risk of physical harm For
exanpl e, harassnent coul d be nere repetitive phone calls or suicide
threats, and when an indictnment is silent as to the offender’s
actual conduct, as it is here, we proceed under the assunption that
hi s conduct constituted the | east cul pabl e act satisfying the count
of conviction.?® Houston, 364 F.3d at 246. The existence of a
previ ous injunction against donmestic violence does not turn these
acts of harassnent into conduct that necessarily involves serious
risk of injury.
Therefore, though we are permtted to look to the underlying

chargi ng docunent, it does not matter for our purposes here today

2 Al t hough we do in fact have information concerning the
ci rcunst ances underlying the indictnent in the case sub judice,
because those circunstances are not alleged on the face of the
indictnment, and rather, the indictnent nerely tracks the | anguage
of the aggravated stal king statute, we nust assune the | east
cul pabl e conduct consistent with the wording of the statute and
the indictnent. In other words, we assune the | east cul pable
conduct which the jury was required to find in order to convict
under the statute and indictnent.
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whet her the definition of “donmestic violence” itself includes as a
requi renent the potential risk of physical injury, or whether SN
was in fact a prior victim of donestic violence at the hands of
I nsaul garat. On its face, the aggravated stal king statute can be
vi ol ated without the use or threatened use of physical force, and
the additional information provided in the aggravated stalking
i ndi ctment about |Insaulgarat’s wunderlying injunction does not
al | ege conduct which, by its nature, poses a serious potential risk
of physical injury.

W hol d that | nsaul garat’s 1993 aggravat ed st al ki ng convi ction
(which is not one of the nanmed offenses in section 4Bl1.2) does not
have as one of its elenents the use, attenpted use, or threatened
use of physical force, and that the conduct set forth in the
rel evant count of the indictnent by its nature does not involve a
serious potential risk of physical injury to another. Thi s
conclusion clearly and plainly follows fromthe terns of section
4Bl. 2(a), the wording of the Florida statute and the indictnent,
and our jurisprudence construing section 4B1.2. Therefore, it was
plain error to sentence Insaulgarat as a career offender, because
he did not have two prior felony convictions of either a crine of
violence or a controlled substance of fense.

Concl usi on
For the foregoing reasons, Insaulgarat’s conviction 1is

affirnmed but his sentence is vacated and the cause i s remanded for
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resentenci ng consi stent herewth.
CONVI CTI ON AFFI RVED;
SENTENCE VACATED, and cause

remanded for RESENTENCI NG
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