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UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
vVer sus
HOVEL RI ASCOS- CUENU,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston
USDC No. 4:04-CR-345-ALL

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES
Before JOLLY and BARKSDALE, Circuit Judges.”’
PER CURI AM **

This court previously affirmed the conviction and sentence of

the Appel |l ant, Hovel Ri ascos-Cuenu (“R ascos”). United States v.

Ri ascos- Cuenu, 428 F.3d 1100 (5th Cr. 2005). The Suprene Court

vacat ed and renmanded the case for reconsideration in the |ight of

Lopez v. Gonzalez, 127 S.C. 625 (2006). Riascos-Cuenu v. United

States, 127 S.C. 827 (2007).

“This matter is being decided by a quorum See 28 U. S . C
46(d) .

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In the light of Lopez, the district court erred by enhancing
Ri ascos’ s sentence based on a Texas conviction for possession of
cocai ne. Because Ri ascos has conpleted service of his term of
i nprisonment and was rel eased by the Bureau of Prisons on January
12, 2007, any argunent that the sentence of inprisonnent should be
reduced is noot and the only portion of the sentence remaining for
consideration is Riascos’s term of supervised rel ease.

However, as both parties noted in supplenental letter briefs
filed wth this court, R ascos presunably has been deported. In
order to resentence himand reduce his termof supervised rel ease,
Federal Rule of Crimnal Procedure 43 requires the defendant to be
present and have the opportunity to allocute. Because Ri ascos has
been deported and is legally unable, w thout perm ssion of the
Attorney General, to reenter the United States to be present for a
resentencing proceeding, there is no relief we are able to grant

Ri ascos and his appeal is noot. See United States v. Rosenbaum

Al anis, No. 05-41400, 2007 W. 926832 (5th G r. Mrch 29, 2007).

The appeal is therefore DI SM SSED



