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PER CURI AM ~

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Plaintiff-appellant Ronald Matthews appeals the district
court’s judgnent, arguing that the district court erred when it
held that he was required to file an internal grievance before
utilizing the court system W AFFI RM

| . FACTUAL AND PROCEDURAL BACKGROUND

Mat t hews, an African-Anmerican and |ong-tinme nenber of
Carpenter’s Local 1098, worked as a Business Representative-
Organi zer with the Loui si ana/ M ssi ssi ppi Car penters Regi onal
Council (“the Regional Council”). The Regional Council is a
regi onal |abor organization, conprised of representatives of
| ocal Carpenters’ unions throughout M ssissippi and Loui si ana.
Executive Board nenbers fromthe | ocal unions make up the
Regi onal Council’s governing body. The Executive Secretary-
Treasurer oversees the Regional Council’s day-to-day functions.

Kevin T. Curley, a white male and then Executive Secretary-
Treasurer, hired Matthews and assigned himoffice space at his
| ocal union, Carpenters Local Union 1098, in Baton Rouge.
Matthews’s primary job responsibility was organi zing
unrepresented workers and contractors and persuadi ng them of the
benefits of unionization. Matthews often visited workers at job
sites and at their honmes to discuss joining the union. At tines
Matt hews al so assisted in referring union nenbers to jobs.

Ganville Stewart, Director of Organizing, served as

Matt hews’ s direct supervisor. Because Stewart did not have his



office in Baton Rouge, he used other Regional Council enployees
in the Local 1098 office as |ead organizers to direct the daily
tasks of the Regional Council organizers in that office. Joseph
Ardoin Jr. served as the |ead organi zer when Matthews began
wor ki ng for the Regional Council in Decenber 2000. Jason Engels
replaced Ardoin as | ead organi zer in Septenber 2001 and served in
that position throughout the remai nder of Matthews’'s enpl oynent.

On January 28, 2002, Stewart recommended that Matthews be
di scharged fromenploynent. WIley LeBert, Acting Executive
Secretary-Treasurer, sought and received permssion fromthe
Regi onal Council’s Executive Board to term nate Matthews’s
enpl oynent. On April 24, 2002, LeBert wote a letter to Matthews
notifying himof the discharge. Stewart delivered the letter to
Matt hews and told Matthews that he was being di scharged for
i neffective perfornmance.

Matthews filed a charge with the EECC agai nst the Regi onal
Council. After conducting an investigation, the EEOC di sm ssed
Matt hews’s charge on the basis that it was unable to find a
violation. Matthews then filed this lawsuit against United
Br ot her hood of Carpenters and Joi ners of Anerica,;

Loui si ana/ M ssi ssi ppi Car penters Regi onal Council, and
Carpenter’s Local 1098, alleging racial discrimnation in
violation of Title VII and 42 U.S.C. § 1981, intenti onal
infliction of enotional distress, and abuse of rights. The
def endant s-appel l ees filed notions for sunmmary judgnent, which
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the district court granted. Matthews now appeals the district
court’s judgnent.
1. SUMVARY JUDGMVENT
We review a district court’s grant of summary judgnent de
novo, using the sane standards applied by the district court.

Ri verwood Int’l Corp. v. Emplovyers Ins. of Wausau, 420 F.3d 378,

382 (5th Gr. 2005). Summary judgnent is proper when, view ng
the evidence in the |ight nost favorable to the nonnovant, “there
is no genuine issue of any material fact” and the noving party is

“entitled to judgnent as a matter of law.” Brooks, Tarlton,

Gl bert, Douglas & Kressler v. United States, 832 F.2d 1358, 1364

(5th Gir. 1987); FeEp. R QvV. P. 56(c).
Once the noving party establishes that there is no genui ne

i ssue, the burden shifts to the nonnoving party to produce

evi dence of the existence of a genuine issue for trial. Celotex

Corp. v. Catrett, 477 U S. 317, 322 (1986). The nonnoving party

cannot rely only upon allegations, denials in a pleading, or
unsubstanti ated assertions that a fact issue exists, but nust
“set forth specific facts showi ng the existence of a ‘genuine’

i ssue concerning every essential conponent of its case.” Mirris

v. Covan Wrld Wde Mwving, Inc., 144 F. 3d 377, 380 (5th G

1998). The district court may not grant a notion for summary

judgnent sinply because it is unopposed. Hetzel v. Bethlehem

Steel Corp., 50 F.3d 360, 362 n.3 (5th Cr. 1995).




The district court granted sunmary judgnment on the basis

that Faragher v. Cty of Boca Raton, 524 U. S. 775, 807 (1998),

requi red Matthews to take advantage of the internal grievance
procedures set in place by his enployer before taking action in
court. The district court inproperly applied Faragher. The
Suprene Court in Faragher held that in sexual harassnent cases
for a hostile environnment, when no tangi bl e adverse enpl oynent
action resulted, enployers are exenpted fromliability if the
enpl oyee unreasonably fails to take advantage of a policy set in
pl ace by the enployer to avoid harm 524 U. S. at 807. The
affirmati ve defense in Faragher does not apply to Matthews’s case
for two reasons: (1) this case is a racial discrimnation case
for wongful termnation, not a sexual, or other, harassnent
case;! and (2) Matthews suffered a tangi bl e enpl oynent action--
termnation. See id.

However, we may affirm summary judgnent on alternative
grounds than those relied upon by the district court when the
record provides “an adequate and i ndependent basis for that

result.” Quthrie v. Tifco Indus., 941 F.2d 374, 379 (5th GCr.

1979). Such a basis exists here.
The plaintiff in an enploynent discrimnation case may

present either direct or circunstantial evidence of intentional

! Matt hews conceded before the district court that he could
not establish a claimfor hostile work environnent.
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di scrimnation.? See Machi nchick v. PB Power, Inc., 398 F.3d

345, 350 (5th Cr. 2005). Wen the plaintiff presents only
circunstantial evidence that his discharge was notivated by race

discrimnation, the court applies the McDonnell Douglas burden-

shifting analysis. See McDonnell Douglas Corp. v. Geen, 411

U S 792 (1973). Under that analysis, the plaintiff nust first
present evidence establishing the existence of a prina facie case

of gender discrimnation. See Machinchick, 398 F.3d at 350.

After the plaintiff establishes a prima facie case, a presunption
of discrimnation arises and the burden of production shifts to
the defendant to offer evidence of a legitimte, non-
discrimnatory reason for the enploynent action at issue. Tex.

Dep’t of Cmty. Affairs v. Burdine, 450 U S. 248, 254 (1981).

| f the defendant neets this burden of production, “the
presunption of discrimnation created by the plaintiff’s prim
facie case disappears and the plaintiff nust nmeet [his] ultimte
burden of persuasion on the issue of intentional discrimnation.”
Id. Aplaintiff may neet this burden by produci ng evi dence
either that the defendant’s proffered nondi scrimnatory reasons

are false or, if true, that his protected characteristic was,

nevertheless, a notivating factor for the adverse enpl oynent

2 The test to survive summary judgnment on raci al

discrimnation clains under 8 1981 is the same as the test for
racial discrimnation clains under Title VII. Patel v. M dl and
Memil Hosp. & Med. Ctr., 298 F.3d 333, 342 (5th Cr. 2002).

6



action. Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133,

148 (2000) (“[A] plaintiff’s prima facie case, conbined with
sufficient evidence to find that the enployer’s asserted
justification is false, nmay permt the trier of fact to concl ude

that the enployer unlawfully discrimnated.”); see al so Sandst ad

v. CB Richard Ellis, Inc., 309 F.3d 893, 897 (holding that

“[e] vidence denonstrating the falsity of the defendant’s

expl anation taken together with the prima facie case, is likely
to support an inference of discrimnation even w thout further
evidence of [the enployer’s] true notive.”). |If a plaintiff
denonstrates that a protected characteristic was a notivating
factor in the enpl oynent decision, the defendant nust then prove
that the sane enpl oynent decision would have been nade even in

t he absence of the discrimnatory notive. See Rachid v. Jack-in-

the-Box, Inc., 376 F.3d 305, 309-10 (5th Cr. 2004).

The Regi onal Council conceded that Matthews establishes a
prima facie case of racial discrimnation. Further, Mtthews
acknow edged before the district court that the Regi onal Counci
provided a legitimte, nondiscrimnatory basis for his
di scharge—that he poorly perforned in the workplace. Anple
evi dence of poor performance has been presented. The Regi onal
Council points to a formal witten job evaluation by Stewart
which rated Matthews poorly in seven of el even categories. The
hi ghest score Matthews received in any category was a three out
of five. Engels, the |ead organi zer, also docunented many ot her
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problenms with Matthews’s performance including that Matthews
failed to show up for specific assignnents, conducted excessive
personal phone calls at work, slept during neetings, was
routinely tardy, |acked enthusiasm m splaced his attention on
the work of others, and failed to obtain volunteers to work the
uni on’ s phone bank. Accordingly, the only remaining question is
whet her Matthews presented evidence that the reason given for his
di scharge was a pretext for discrimnating against himor that
his race was a notivating factor in his term nation

Mat t hews unsuccessfully attenpts to rebut the Regional
Council’s non-discrimnatory reasons for his discharge by arguing
that he did good work. But Matthews cites to no evidence that he
performed well, other than allegations in his own conplaint and
Ardoin’s comment that Matthews did a good job recruiting black
uni on nmenbers. Indeed, when Stewart asked Matthews to review the
eval uation, Matthews did not contest the |owest ratings he
recei ved in nunmerous categories, including public speaking,
| eadership abilities, ability to devel op canpai gn strategies, and
determ nation. Matthews presented no evidence to rebut either
Engel s’ s reports concerning Matthews’s problens or Stewart’s
eval uation; accordingly, Matthews failed to provide any evi dence
that the Regional Council’s nondiscrimnatory reason was a
pret ext .

Matt hews al so fails to make the case that discrimnation was
a notivating factor in the Regional Council’s decision to fire
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him Mtthews points to comments made by Ardoi n® as evidence
that racial discrimnation played a factor in his term nation,

and he contends that under Pal asota v. Haggar Cothing Co., 342

F.3d 569, 578 (5th Gr. 2003), these remarks constitute proof of
an enployer’s illegal racial aninus. This court held in Palasota
that discrimnatory remarks nmay be taken into account “even where
the comment is not in the direct context of the term nation and
even if uttered by one other than the formal decision nmaker,
provided that the individual is in a position to influence the
decision.” 342 F.3d at 578. But the instant case can be

di stingui shed from Pal asota, where nenbers of upper nanagenent
made the discrimnatory coments, because there is no evidence
that Ardoin was in a position to influence the decision nakers.

At the tine the Executive Board decided to term nate Mtthews,
Ardoin no | onger had a managenent role and had not had one for
seven nonths. Matthews points to no evidence that Ardoin

i nfluenced either Stewart’s recomendati on to di scharge Matthews

or the Regional Council’s ultimate decision to discharge

® The all eged remarks made by Ardoin are:

1. On Decenber 13, 2000, Matthews asked Ardoin if
Ardoi n ever thought he would see a day a bl ack man was wor ki ng at
Local 1098. Ardoin replied no, he never thought he would see the
day.

2. I n Decenber 2001, Ardoin told Matthews that if
Mat t hews kept organi zi ng bl ack nenbers, the bl ack nenbers woul d
out nunber the white nmenbers.

3. In February 2002, Matthews overheard Ardoin tel
soneone on the tel ephone that Matthews had a “ni gger” using
Ardoin’ s tel ephone.



Matt hews.* Accordingly, Matthews has presented no evidence that
race was a notivating factor in the decision to termnate him
Because Matthews failed to present evidence that the Regi onal
Council’s non-discrimnatory reason for term nating himwas
pretext or that race was a notivating factor in the discharge
deci sion, Matthews cannot w thstand summary judgnent.
I11. CONCLUSI ON
For the foregoing reasons, the district court’s judgnment is

AFFI RVED.

“* Discrimnatory intent may be established by evidence that
enpl oyees outside Matthews’'s protected class were treated nore
favorably than himin simlar situations. See Keelan v. Mjesco
Software, Inc., 407 F.3d 332 (5th Cr. 2005). WMatthews conpl ains
that secretaries failed to give him phone nessages, failed to
receive a set of keys, and that mail addressed to hi mwas opened
by support staff, but there is no evidence that these incidents

were related to the decision to fire him Simlarly situated
white enpl oyees were affected in nost cases.
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