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PER CURI AM *

Janes Joseph Owens, Jr. pleaded guilty to conspiracy to
possess wth i nt ent to distribute cocai ne, marij uana,
met hanphet am ne, and ecstacy, in violation of 18 U S.C. § 846, for
whi ch he was sentenced to the mandatory m ni num 120-nonth term of
i nprisonnment, and to “possession of a firearm during and in
relation to a drug trafficking crinme,” in violation of 18 U S. C
8§ 924(c) (1), for which he was sentenced to the mandatory 60-nonth

term of inprisonnent. Onens challenges the sufficiency of the
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factual basis to support his conviction for possessing a firearmin
furtherance of a drug trafficking crime. The Governnent concedes
that, to the extent the indictnent charged Omens with possessing a
firearm in furtherance of a drug trafficking offense, the
stipulated facts and Omens’s adm ssions do not support his
convi ction.

“[ Secti on] 924(c) crimnalizes t wo separate
of fenses--(1) using or carrying a firearmduring and inrelationto
a drug trafficking crinme, and (2) possessing a firearm in

furtherance of a drug trafficking crine.” United States v. Conbs,

369 F.3d 925, 931 (6th Cr. 2004) (enphasis omtted). The
indictnment did not charge Omens with using or carrying a firearm
Thus, we assune arquendo that the indictnent charged Omens wth
possessing a firearmin furtherance of a drug trafficking crine.
The record as a whol e does not showthat Omens’ s possessi on of
firearms furthered, advanced, or helped forward his drug

trafficking activities. See United States v. Ceball os-Torres, 218

F.3d 409, 410-11 (5th Cr. 2000). Because the conduct to which
Onens admtted does not constitute the crime of possessing a
firearmin furtherance of a drug trafficking offense and added 60
months to his sentence, the district court’s error in accepting
Onens’s plea of guilty to this offense was plain error which

affected Owens’s substantial rights. See United States v.

Dom nguez Benitez, 542 U S. 74, 83 (2004); United States V.

Castro-Trevino, 464 F.3d 536, 544 (5th Cr. 2006). A guilty plea
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based on facts insufficient to support a conviction colors the

fundanental fairness of the entire proceeding.”” United States v.

Pal ner, 456 F.3d 484, 491 (5th Gr. 2006) (quoting Kennedy V.

Maggi o, 725 F.2d 269, 273 (5th CGr. 1984)). Accordingly, we
exercise our discretion to correct the error on appeal.

We AFFI RM Owens’s conviction for conspiracy to possess wth
intent to distribute controlled substances under 18 U.S.C. § 846
but VACATE his conviction for possession of a firearm in
furtherance of a drug trafficking crine wunder 18 U S C
8§ 924(c)(1)(A). We REMAND for further proceedings in accordance
with this opinion.

Counsel’s outstanding nmotion to wthdraw under Anders V.

California, 386 U S. 738 (1967), is DEN ED.

CONVI CTI ON AFFI RVED I N PART, VACATED AND REMANDED | N PART.



