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ELEAZAR GONZALEZ,
Pl ai ntiff-Appellant,
vVer sus
ERNESTO GONZALEZ,
SUK CHA GONZALEZ,
doi ng busi ness as Hong Kong Buffet,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(USDC No. 1:05-cv-223)

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Appel  ant won below on his FLSA claim and appeals only the
district court’s calculation of his damage award. The over-tine
provi sions of the Fair Labor Standards Act require an enployer to
pay covered workers “at a rate of not |ess than one and one-half
tinmes the regular rate at which he is enployed.” 29 U S.C 8
207(a)(1). Appellant argues that his “regular rate” should have
been cal culated by dividing his weekly salary by the nunber of

hours he worked per week —a rate which exceeded m ni numwage. He

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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expl ains that his overtinme wages shoul d have been cal cul at ed based
on this rate and the nunmber of overtinme hours work.

The district court, however, assuned that the plaintiff was
hired for the m ni num wage, and that any extra noney provided by
his fixed salary was intended to partially conpensate for overtine.
The district court calculated the overtine rate based on the
m ni mum wage, and deducted from plaintiff’s overtinme wages the
partial conpensati on. As a result of the district court’s
approach, plaintiff argues that he is owed an additional $6, 804. 85
in wages and $6,804.85 in |iquidated danages.

There was a trial below and testinony about the parties’
intent. Yet the plaintiff argues that “it is indisputable that the
district court was itself deem ng the Plaintiff’s hourly wage to be
t he m ni num wage of $5.15 as a matter of law, rather than finding
that this wage sonehow represented the intent of the parties.”
(enphasi s added).

We di sagree. The district court found that “the twi ce nonthly
paynments were i ntended to cover all hours worked, including regular
hours and overtine.” (enphasis added). It further found that “the
raises were intended to conpensate plaintiffs for overtine hours
wor ked.” (enphasis added). Plaintiff’'s efforts to transformthis
into a l egal question are inconsistent wwth the record. W review
a district court’s factual findings for <clear error, which
plaintiff does not even attenpt to show. The judgnent of the

district court is
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