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Appeal fromthe United States District Court
for the Western District of Louisiana, Lafayette

Bef ore KING GARZA, and OAEN, Circuit Judges.
KING Circuit Judge:

Def endant - appel | ant General WMdtors Corporation appeals the
district court’s certification of a nationw de Rule 23(b)(3)
class of Cadillac DeVille owers who all ege breach of express and
inplied warranties. For the reasons that foll ow we REVERSE the
district court’s Ruling and REMAND for entry of an order denying
class certification.

|.  FACTUAL AND PROCEDURAL BACKGROUND

Ceneral Mdtors Corporation (“GWM) manufactured and sol d over

200, 000 1998 and 1999 nodel year Cadillac DeVilles (“DeVilles”)

inthe United States. The DeVilles feature side-inpact A r Bag

-1-



Systens and Side | npact Sensing Mdules (“SISMs”), the |atter of
which trigger inflation of the vehicle' s side inpact air bags
under certain conditions. This class action centers on all eged
defects in the SISM.
I n Septenber 2000, GM sent a voluntary recall notice to al

DeVille record owners and | essees expl ai ning that GV

has decided that a defect which relates to

nmotor vehicle safety exists and nmay nanifest

itself in your 1998 or 1999 nodel vyear

Cadillac DeVille. [GM ha[s] learned of a

condition that can cause the side inpact air

bags in your car to deploy unexpectedly,

W thout a crash, as you start your car or

during normal driving.
GMindicated that it had received 306 reports of inadvertent
depl oynent out of approximately 224,000 affected vehicles. GV
further explained that it was working to obtain replacenent SISM
and that it would contact DeVille owners again when repl acenent
SI SMs were available so that owners could take their DeVilles to
a dealership for the installation of two new SI SMs. GM expect ed
those replacenent SISMs to be available to a first group of
owners in April 2001. GM additionally provided safety
recommendations for the interimand a toll-free phone nunber for
custoners who had questi ons.

Repl acenent of the SISMs was del ayed because the

manufacturing line for the 1998 and 1999 SI SMs had been

dismantl ed. GV did not have enough replacenent parts to

i npl ement a general recall of all DeVilles until My 2001.
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According to GM it devised a two-part recall plan to overcone
this production problem Using avail abl e conponents, GM produced
40, 000 repl acenent SI SMs by Novenber 2000. GV referred to these
as “service build nodul es” and offered themto owners who called
the toll-free phone nunber and expressed particul ar concerns
about the recall. GV engaged a third-party vendor to manufacture
the remai ning repl acenent systens, which were referred to as
“repl acenent build nodul es.”

Anmong the owners who received GMs voluntary recall notice
were the nanmed plaintiffs (and now cl ass representatives) Beverly
Cole, Anita S. Perkins, and Jewell P. Lowe (collectively,
“plaintiffs”). Lowe is the nother of one of plaintiffs’ counsel,
Perkins is a paral egal for another of plaintiffs’ counsel, and
Cole is the paralegal’s cousin. Each purchased a 1998 or 1999
DeVille equipped wwth the SISMs at issue; however, the SISMs in
their vehicles were not anong those that had depl oyed
i nadvertently. Nevertheless, after receiving GMs Septenber 2000
letter, plaintiffs filed a class action suit against GMin
federal court in Cctober 2000. In response, GM contacted
plaintiffs in Novenber 2000 and offered to replace the SISMs in
their DeVilles immediately with replacenents from GV s stock of
service build nodules. According to plaintiffs, they rejected
GM s of fer because GMdid not extend the offer to all DeVille
owners and GM woul d not answer questions about the source of the
parts, the nunber avail able, and whether the SI SMs had been
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properly tested. Plaintiffs later voluntarily dismssed this
first suit.

Plaintiffs filed the present class action suit in Louisiana
state court on Decenber 18, 2000. GMrenoved the case on the
basis of diversity jurisdiction to the Western District of
Loui siana. On January 26, 2001, plaintiffs noved for class
certification pursuant to Rule 23(b)(3) of the Federal Rules of
Civil Procedure on behalf of “[a]ll persons and | egal entities
who have acquired, whether by purchase, |ease, donation or
otherwise . . . anywhere in the United States, 1998 or 1999
Cadillac Devilles equipped with side inpact air bag systens and
side inpact sensing nodules.”! Their notion for class
certification specifically excluded DeVille owners “who sustai ned
bodily injury or death as the result of the unexpected or
premat ure depl oynent of a side inpact air bag.”

Briefing and discovery on class certification issues ensued.
Meanwhi | e, GM began a phased general recall of 1998 and 1999
DeVilles in May 2001 by sending recall letters to DeVille record
owners and | essees.? Pursuant to this general recall, Lowe’'s

SISMs were replaced in Septenber 2001, and Perkins’s and Coles’s

1 Plaintiffs filed an Amrended Mdtion for C ass
Certification on August 29, 2001. Al references to plaintiffs’
“motion for class certification” are to the anended noti on.

2 According to GM letters were sent to the nost recent
DeVill e purchasers first because the |ikelihood of inadvertent
depl oynent decreased significantly over tine.
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SISMs were replaced in Cctober 2001. According to GM it
conpleted mailing recall notices to all DeVille record owners and
| essees on Decenber 28, 2001, and the majority of those owners
and | essees have had their SISMs replaced. Plaintiffs do not

di spute that GMs recall is now conpl ete.

In their First Armended and Restated C ass Action Conpl ai nt
(“conplaint™), plaintiffs allege that GM “pronoted side inpact
air bags, which included so-called [SISMs], as an added safety
feature” in its 1998 and 1999 DeVilles. Plaintiffs also allege
that GM“has . . . admtted that a defect exists in the 1998 and
the 1999 Cadillac Devilles which can cause the side inpact air
bags to depl oy unexpectedly, w thout a crash, when the car is
started or during normal driving.” Plaintiffs further assert
that GM“did not repair or replace the [SISMs] within a
reasonable tine after the sale and/or |ease of the subject
vehicles.” Based on these allegations, plaintiffs aver that GV

has failed to deliver to plaintiffs and the
class nenbers the thing purchased, has
delivered a thing other than the thing
purchased, has breached express and inplied
warranties of sale, has sold and delivered to
plaintiffs and the class nenbers a thing
contai ning defects under the redhibition | aws
of the State of Louisiana and the conparable
provisions of the Uniform Comercial Code,
and/ or has breached contracts with plaintiffs
and the class nmenbers, and such conduct has
damaged plaintiffs and the class nenbers.

Plaintiffs seek recovery from GV for

(1) return of the purchase or |ease price, or,
alternatively, for a reduction of the purchase
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or lease price, (i.e., the loss of the benefit
of the bargain, or the difference between the
value of the vehicle as delivered and the
value it wuld have had if it had been
delivered as warranted), and (2) for all other
pecuni ary and/ or econom ¢ danages as permtted
by the redhibition laws of the State of
Loui si ana and/or the conparabl e provisions of
the Uniform Comercial Code, (3) punitive
damages, if permtted, (4) interest at the
legal rate from the date(s) of purchase, or
alternatively, from the date of judicial
demand, unti | pai d, together wth (5)
reasonabl e attorney’s fees, and all costs.

Finally, both the conplaint and the notion for class
certification assert that questions of |aw and fact common to the
cl ass incl uded:

(a) Whether GM breached its contractual or
quasi contractual obligations to the
class, including (wthout |imtation),
the warranty against vices and defects,
the warranty of nerchantability, and/or
all express warranties and warranties
inplied by |Iaw

(b) \Whether the defective [SISMs] with which
the 1998 and 1999 Cadillac Devilles are
equi pped di m ni sh the useful ness or val ue
of the vehicles;

(c) \Whether the [SISMs] with which the 1998
and 1999 Cadillac Devilles are equi pped
are defective such that plaintiffs have
been deprived of the difference in val ue
bet ween what they were prom sed and what
t hey received,

(d) Whether the 1998 and 1999 Cadill ac
Devi |l I es equi pped with the af orenenti oned
side inpact airbag system are fit for
their intended use; and

(e) \Whether restitution or, alternatively,
reduction, of the purchase and/or |ease
price, and ot her pecuniary and/or
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econom ¢ damages, under the redhibition
| aws of the State of Louisiana and/or the
conparable provisions of the Uniform
Comrercial Code; punitive damges, if
applicable; and/or attorney’s fees are
available to plaintiffs and the class
menbers.
For reasons that are not apparent, the district court
appoi nted a special master to review the notion for class
certification and other rel ated docunents.® On Septenber 27,
2002, the special master concluded that Rule 23's prerequisites
were satisfied and recommended certification of a Rule 23(b)(3)
class. GMobjected to the special master’s recomendation in
Cct ober 2002, contending that plaintiffs |acked standing and that
plaintiffs failed to satisfy Rule 23's requi renents of
predom nance, superiority, adequacy, and typicality. Again for
reasons that are not apparent, the district court took nearly
three years to enter its Ruling. On August 4, 2005, the district

court accepted the special master’s reconmmendation, certified the

cl ass, 4 and naned Col e, Perkins, and Lowe as cl ass

3 The opinion of the special master indicates that the
parties jointly noved to appoint a special master. No such
noti on appears in the record, and counsel stated at oral argunent
that the district court appointed the special nmaster sua sponte.
The parties were |later ordered to enter into nediation wth the
speci al master serving as nediator. The district court ordered
the parties to split equally the special naster’s fees of
$15,584.12. Neither party challenges these orders and therefore
we express no opinion on the propriety of them

4 The district court’s ruling defines the class as

[a]l] persons and legal entities who have
acqui red, whet her by purchase, | ease, donation
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representatives.

GM now brings this interlocutory appeal under Rule 23(f),
asserting that the district court abused its discretion in
certifying a nationwi de class of plaintiffs bringing clainms under
the laws of fifty-one jurisdictions. GMasserts generally the
sane argunents it nmade bel ow.

1. STANDI NG

Bef ore we reach the questions regardi ng the cl ass

certification, we nust resolve the standing question as a

threshold matter of jurisdiction. Rivera v. Weth-Ayerst lLabs.,

283 F.3d 315, 319 (5th Cr. 2002). As a jurisdictional matter,

standing is a question of |law that we review de novo. Bonds V.

Tandy, 457 F.3d 409, 411 (5th Gr. 2006). Facts expressly or

inpliedly found by the district court in the course of

or otherwse (“Acquirers”), anywhere in the
United States, 1998 or 1999 Cadillac DeVilles
equi pped with side inpact air bag systens and
side inpact sensing nodules (“Vehicle”).
EXCLUDED fromthe class are all Acquirers who
sustained bodily injury or death as a result
of the unexpected or premature depl oynent of a
side inpact air bag; all persons who execut ed,
bef ore Oct ober 26, 2000, a release in favor of
Ceneral Mdtors Corporation (“GM), on account
of an unexpected or premature deploynent of a
side inpact air bag; comercial |essors and
deal ers; any Acquirer who acquired a Vehicle
after the date of the voluntary recall; any
Acquirer who acquired a Vehicle after the
SISMside inpact air bag system had been
repaired; counsel for GV and counsel for
plaintiffs and the cl ass.
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determning jurisdiction are reviewed for clear error. Rivera,
283 F. 3d at 319.

At an “irreducible constitutional mninmum” to have
standing, plaintiffs nust establish three elenents. Lujan v.

Defenders of Wldlife, 504 U S. 555, 560 (1992). First,

plaintiffs nmust show that they have suffered “an injury in
fact—an invasion of a legally protected interest which is (a)
concrete and particularized and (b) ‘actual or inmmnent, not

conjectural or hypothetical.’” 1d. (internal quotation marks

omtted) (quoting Wiitnore v. Arkansas, 495 U S. 149, 155

(1990)). Second, plaintiffs nust establish “a causal connection

between the injury and the conduct conplained of.” |[|d. Finally,
it must be likely that the injury “will be redressed by a
favorabl e decision.” 1d. (quoting Sinon v. E. Ky. Wlfare

Rights Org., 426 U.S. 26, 38 (1976)).

GM argues that plaintiffs |lack standi ng because the air bags
in their vehicles never deployed inadvertently, and therefore,
t hey cannot have suffered an injury in fact. They argue that
w t hout actual deploynent, plaintiffs’ injury is specul ative
because plaintiffs can only claimthat the SISMs in their
vehicles were potentially defective. Because plaintiffs’ air
bags never deployed inadvertently, GM contends that plaintiffs
advance the kind of “no-injury products liability” suit we
dism ssed for lack of standing in Rivera, 283 F.3d at 320.

In contrast, plaintiffs argue that even though they have not
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suffered physical injury, they have suffered economc | oss
satisfying the injury-in-fact requirenent because the SISMs in
all DeVilles were defective at the nonent of purchase.
Plaintiffs allege that they contracted to purchase DeVilles with
side inpact air bags that woul d depl oy only under certain
ci rcunstances involving a side inpact but that they received
DeVilles with air bags that could “depl oy unexpectedly, w thout a
crash” as the car is started or during normal driving.
Plaintiffs further allege that GM prom sed to repair “any defect
related to materials or workmanship occurring during the Warranty
Period” within a “reasonable tinme,” but that after admtting the
defect, GMdid not in fact repair or replace their SISMs within a
reasonable tinme. Plaintiffs claimthat all DeVilles contained
defective SI SMs at the nonent of purchase and that therefore,
their injury was concrete at the nonent they purchased their
DeVilles. They assert that their injury is that there is a
di fference between what they contracted for and what they
actual ly received.

In Rivera, purchasers of a prescription drug sought recovery
of econom c¢ danmages after |earning that the manufacturer had
w thdrawn the drug fromthe market because the drug had caused
liver damage to other patients. R vera, 283 F.3d at 317. W
concluded that the Rivera plaintiffs |acked standi ng because they
described their claimas emanating fromthe drug manufacturer’s
failure to warn and sale of a defective product, but the
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plaintiffs did not claimthat the drug had caused them any

physi cal or enotional injury. [Id. at 319. Although the
plaintiffs quantified their injury in terns of econom c danages,
we concluded that nerely asking for econom c damages failed to
establish an injury in fact because the plaintiffs never defined
the source of their economc injury. |Id. The plaintiffs could
not assert benefit-of-the-bargain damages because they had no
contract with the manufacturer. 1d. at 320. Due to these
factors, we determned that the injuries that the plaintiffs

all eged were suffered not by them but rather, by the non-party
patients suffering |iver damage. [1d. at 319. And we referred to
the Rivera plaintiffs’ claimas a “no-injury products liability”
suit. 1d. at 320.

Ri vera is distinguishable fromthe instant case. |In R.vera,
the plaintiffs sought damages for potential physical injuries;
because they never suffered actual physical injuries, they could
only allege injuries that were suffered by non-parties. The
Rivera plaintiffs did not assert econom ¢ harm enmanating from
anyt hing other than potential physical harm Here, although
plaintiffs do not assert physical injuries (either their own or
t hose of other persons), they do assert their own actual economc
injuries. Plaintiffs allege that each plaintiff suffered
econom c injury at the nonent she purchased a DeVille because
each DeVille was defective. Plaintiffs further allege that each
plaintiff suffered economc injury arising from GM s unreasonabl e
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delay in replacing their defective SISMs. Plaintiffs seek
recovery for their actual economc harm (e.g., overpaynent, |oss
in value, or |loss of usefulness) emanating fromthe |l oss of their
benefit of the bargain. Notably in this case, plaintiffs may
bring clains under a contract theory based on the express and
inplied warranties they allege. Wether recovery for such a
claimis permtted under governing law is a separate question; it
is sufficient for standing purposes that the plaintiffs seek
recovery for an economc harmthat they allege they have

suffered. See Parker v. District of Colunbia, No. 04-7041, slip

op. at 10 (D.C. Cr. March 9, 2007) (“The Suprene Court has nade
cl ear that when considering whether a plaintiff has Article 11
standing, a federal court nust assune arguendo the nerits of his

or her legal claim” (citing Warth v. Seldin, 422 U S. 490, 501-

02 (1975))). W therefore conclude that plaintiffs have
established a concrete injury in fact and have standing to pursue

this class action.

I11. Cdass Certification
A Backgr ound
Rul e 23 of the Federal Rules of Cvil Procedure requires
that several prelimnary conditions be net before a proposed
class of plaintiffs may be certified. First, Rule 23(a) provides

that certification is proper
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only if (1) the class is so nunerous that

joinder of all nenbers is inpracticable, (2)

there are questions of law or fact comon to

the class, (3) the clains or defenses of the

representative parties are typical of the

clains or defenses of the class, and (4) the

representative parties wll fairly and

adequately protect the interests of the cl ass.
FED. R CQv. P. 23(a). If Rule 23(a)’s prerequisites of
nunerosity, commnality, typicality, and adequacy are net, then
the proposed class nust additionally satisfy one of the three
provisions for certification under Rule 23(b). Plaintiffs here
sought certification of a Rule 23(b)(3) class, which requires
addi tional show ngs of predom nance and superiority, i.e., that
“questions of law or fact common to the nenbers of the class
predom nate over any questions affecting only individual nenbers,
and that a class action is superior to other avail abl e net hods
for the fair and efficient adjudication of the controversy.”
FED. R CQv. P. 23(b)(3).
B. Standard of Revi ew

We review a district court’s decision to certify a class for

abuse of discretion. Spence v. dock, 227 F.3d 308, 310-11 (5th

Cr. 2000); Castano v. Am Tobacco Co., 85 F.3d 734, 740 (5th

Cir. 1996). Notwithstanding the district court’s broad
discretion to certify a class, it nust do so wthin the bounds of
Rul e 23. Spence, 227 F.3d at 310. The district court nust
“rigorously analyze Rule 23's prerequisites before certifying a

class.” 1d. Failure to do so or the comm ssion of a |legal error
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whil e doing so may be the basis of reversal. See, e.qg., id. at

311 (concluding that because district court erred in its choice
of law analysis, it therefore abused its discretion); Castano, 84
F.3d at 740 (concluding that because district court erred in
predom nance inquiry, it therefore abused its discretion).

Al t hough “the strength of a plaintiff’s claimshould not affect
the certification decision,” it is necessary for the district
court to go beyond the pleadings to determ ne whet her the

requi renents of Rule 23 have been net: “a court nust understand
the clains, defenses, relevant facts, and applicabl e substantive
law in order to nake a neani ngful determ nation of the
certification issues.” Castano, 84 F.3d at 745. The court nust
al so consider “how a trial on the nerits would be conducted” if
the class were certified. 1d. at 740. The party seeking
certification has the burden of proof on Rule 23's prerequisites.

McManus v. Fleetwood Enters., Inc., 320 F.3d 545, 548 (5th Cr

2003) .

C. Anal ysi s

GM argues that the district court abused its discretion in
concluding that plaintiffs satisfied the requirenents of adequacy
and typicality under Rule 23(a) and predom nance and superiority
under Rule 23(b)(3). Because we conclude that the district court

abused its discretion in determ ning that the predom nance
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requi renent was satisfied, we find it unnecessary to address al
of GM s chall enges.

To satisfy the predom nance requirenent, plaintiffs nust
denonstrate that “questions of |aw or fact common to the nenbers
of the class predom nate over any questions affecting only
i ndi vidual nenbers.” Febp. R Qv. P. 23(b)(3). In a diversity
class action, as is the case here, inherent in the predom nance
inquiry is a determnation of which states’ substantive |laws w |
apply to the clains. This is because if nmultiple states’ |aws
apply and those |laws vary, the variations may inpact whether
comon issues of |aw and fact predom nate anong the class
menbers. The Rule 23(b)(3) certification inquiry nmust therefore
consider how “variations in state |aw affect predom nance.”
Castano, 84 F.3d at 740.

Federal courts nust apply the choice of law rules of the

forum st at e. Kl axon Co. v. Stentor Elec. Mg. Co., 313 U S. 487,

496 (1941). Plaintiffs argued and the district court agreed that
under Louisiana's choice of |law rules, the | aws governi ng
plaintiffs’ clains are “the |laws of the state where the vehicle
is used by its owner or | essee and in where [sic] the contract of
repair is to be perforned.” Thus, the laws of all fifty-one
jurisdictions (all fifty states plus the District of Colunbia)
apply to this class action.

We have recognized that in a class action governed by the
laws of nmultiple states, such as this one, “variations in state
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| aw may swanp any common issues and defeat predom nance.”

Castano, 84 F.3d at 741; accord Anthem Prods., Inc. v. Wndsor,

83 F.3d 610, 627 (3d G r. 1996) (holding that predom nance was
defeated, in part, by the nunber of differing state | ega
standards applicable to the controversy), aff’'d, 521 U S. 591,
624 (1997). The party seeking certification of a nationw de
class nust therefore “provide an ‘extensive analysis’ of state
| aw variations to reveal whether these pose ‘insuperable

obst acl es. Spence, 227 F.3d at 313 (quoting WAl sh v. Ford

Motor Co., 807 F.2d 1000, 1017 (D.C. Cr. 1986)). And the
district court nust then “consider how those variations affect
predom nance.” Castano, 84 F.3d at 740. Failure to engage in an
analysis of state law variations is grounds for decertification.

See Castano, 84 F.3d at 741-44 (concluding that court abused its

discretion in certifying class where plaintiffs had failed to
properly address variations in state | aw such that concl usi on of
predom nance was based on specul ation); Spence, 227 F.3d at 316
(concluding that court abused its discretion in certifying class
where plaintiffs had failed to carry their burden of providing an
extensi ve anal ysis of applicable |aw).

Plaintiffs assert that they have anal yzed the applicable
|aws of the fifty-one jurisdictions and they are “virtually the

sane. They concl ude that predom nance is unfettered in this
case because any variations in the substantive |aw applicable to
this case are “not significant and would not affect the result.”
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They further conclude that “neither conplex jury instructions nor
multiple separate trials will be required to try the conmobn
issues in this proceeding under the aws of the 51
jurisdictions.”

As support for their argunent, plaintiffs provided the
district court wwth an extensive catal og of the statutory text of
the warranty and redhibition laws of the fifty-one jurisdictions
inplicated in this suit; included in this catalog is the text of
t he rel evant provisions of the Louisiana Cvil Code® and the UCC
provi sions of forty-nine states and the District of Colunbia.®
Plaintiffs additionally provided an overvi ew of textual
variations in the relevant UCC provisions as adopted by the fifty
jurisdictions. Finally, plaintiffs submtted a report from an
expert on contract |aw who opined, after anal yzing sone
variations, that “the few variations in the provisions of UCC
Article 2 relevant to this case are such that they do not affect
the result” and that Louisiana |aw “does not differ fromArticle
2 in a manner that would affect the result.”

GM on the other hand, provided the district court with

extensive charts of authority concerning express and inplied

5 Plaintiffs provide the statutory text, with comentary
and case notes, for each of sections 2475, 2520, 2522, 2524,
2541, 2545, and 2548 of the Louisiana Cvil Code.

6 Plaintiffs provide the statutory text, with comentary
and case notes, for each of sections 313, 314, 316, and 714 of
Article 2 of the UCC for each jurisdiction.
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warranty actions fromthe fifty-one jurisdictions show ng, inter
alia, variations anong the states in regard to reliance, notice
of breach, vertical privity, and presunptions of nerchantability.
Despite GMs showi ng, the district court concluded that applying
the laws of fifty-one jurisdictions would not nmake the cl ass
unmanageabl e or cause individual issues to overcone commbn ones
because Loui siana | aw and the rel evant UCC provi si ons adopted by
“virtually every other jurisdiction” provided simlar protections
for express and inplied warranties. The district court adopted
plaintiffs’ assertion that comon issues predom nated over
i ndi vi dual ones because all nenbers of the class asserted the
sane “benefit of the bargain” warranty clai mbased on the fact
that “they contracted for a vehicle that did not have a
potentially defective side airbag system but instead received a
vehicle with a side airbag systemthat had the potential to
depl oy i nadvertently.”

We conclude that plaintiffs did not sufficiently denonstrate
t he predom nance requirenment because they failed both to
undertake the required “extensive analysis” of variations in
state |l aw concerning their clains and to consider how t hose

vari ations inpact predom nance. Cf. Spence, 227 F.3d at 313

(quoting Wal sh, 807 F.2d at 1017). Plaintiffs’ assertion of
predom nance relied primarily on the textual simlarities of each

jurisdiction’s applicable | aw and on the general availability of
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| egal protection in each jurisdiction for express and inplied
warranties. Plaintiffs’ largely textual presentation of |egal
authority oversinplified the required analysis and gl ossed over
the glaring substantive legal conflicts anong the applicable | aws
of each jurisdiction.

As we explain below, there are nunerous variations in the
substantive | aws of express and inplied warranty anong the fifty-
one jurisdictions that the plaintiffs failed to “extensively
anal yze” for their inpact on predom nance. Although plaintiffs
assert that the laws of the fifty-one jurisdictions are
“virtually the sane,” such that “no conplex jury instructions” or
“multiple separate trials” would be necessary, we note that many
of the variations in state law raise the potential for the
application of nultiple and diverse | egal standards and a rel ated
need for multiple jury instructions. For sone issues, variations
in state law also multiply the individualized factual
determ nations that the court would be required to undertake in
i ndi vidualized hearings. Specifically, the laws of the
jurisdictions vary with regards to (1) whether plaintiffs nust
denonstrate reliance, (2) whether plaintiffs nust provide notice
of breach, (3) whether there nust be privity of contract,

(4) whether plaintiffs may recover for unmani fested vehicle
defects, (5) whether nerchantability nmay be presuned and

(6) whether warranty protections extend to used vehicl es.
Plaintiffs failed to articul ate adequately how these vari ations
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in state | aw woul d not preclude predom nance in this case.
1. Reliance

To create an express warranty under UCC § 2-313, an
“affirmation of fact or prom se” or a “description of the goods”
by the seller nust be part of the “basis of the bargain.” UCC
8§ 2-313. There is a clear split of authority anong the
jurisdictions as to whether a buyer nmust show reliance on a
statenent or representation for it to be considered part of the

“basis of the bargain.” See generally BARKLEY CLARK & CHRI STOPHER

SMTH, THE LAW OF PRODUCT WARRANTIES 8§ 4: 16 (2d ed. 2002) (identifying
three distinct approaches and col |l ecting cases). Sone
jurisdictions require a strict showing of reliance. See, e.aq.

Hendricks v. Callahan, 972 F.2d 190, 193 (8th Gr. 1992)

(appl ying M nnesota |law); Overstreet v. Norden Labs., Inc., 669

F.2d 1286, 1289-91 (6th Cr. 1982) (applying Kentucky | aw); Speed

Fastners, Inc., v. Newsom 382 F.2d 395, 397 (10th Cr. 1967)

(appl yi ng Gkl ahoma | aw); Hagenbuch v. Snap-On Tools Corp., 339 F

Supp. 676, 680 (D.N.H 1972) (applying New Hanpshire | aw);

Corvell v. Lonbard Lincoln-Mrcury Merkur, Inc., 544 N E. 2d 1154,

1158 (I'l1l. App. C. 1989) (applying Illinois law). O her

jurisdictions have no reliance requirenent. See, e.q., Wnston

Indus., Inc. v. Stuyvesant Ins. Co., 317 So. 2d 493, 497 (Al a.

Cv. App. 1975) (applying Al abama | aw); Young & Cooper, lInc. V.

Vestring, 521 P.2d 281, 291 (Kan. 1974) (applying Kansas | aw);
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Villalon v. Vollnering, 676 S.W2d 220, 222 & n.1 (Tex. App.

1984) (applying Texas law); Interco Inc. v. Randustrial Corp.

533 S.W2d 257, 261 (M. C. App. 1976) (applying Mssouri |aw).
And still other jurisdictions have applied a rebuttable

presunption of reliance. See, e.q., Royal Bus. Machs., Inc. v.

Lorraine Corp., 633 F.2d 34, 44 (7th Gr. 1980) (applying |Indiana

law); Sessa v. Riegle, 427 F. Supp. 760, 766 (E.D. Pa. 1977)

(appl yi ng Pennsylvania law), aff'd 568 F.2d 770 (3d Cr. 1978).
But plaintiffs ignored these differences. Although plaintiffs’
expert noted that sone courts require reliance, instead of
anal yzing the variations anong the jurisdictions for their effect
on predom nance, plaintiffs’ expert dism ssed the variations,
contendi ng that the prom se of repair would always be relied upon
by a buyer because it “always acconpani es the purchase or rental
of a new autonobile.” Wthout any supporting |egal authority,
plaintiffs’ expert opined: “Never was a presunption of reliance,
if reliance is necessary, nore justified.” The district court
simlarly concluded that it was reasonable to presune reliance on
the part of all purchasers in this case. |In doing so, the court
di stinguished law to the contrary fromonly one jurisdiction and
cited no authority to support the validity of this presunption
for the other jurisdictions.

Moreover, certain jurisdictions’ requirenment that plaintiffs
show reliance as a condition for recovery greatly inpacts the
predom nance inquiry: “the economes ordinarily associated with
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the class action device” are defeated where plaintiffs are
required to bring forth individual proof of reliance. Patterson

v. Mbil Ol Co., 241 F.3d 417, 419 (5th Cr. 2001) (“Cains for

nmoney damages where individual reliance is an el enent are poor
candi dates for class treatnent, at best.”). 1In this class of
nmore than 200, 000 individuals, class nenbers governed by the | aws
of states requiring strict reliance would be required to bring
forth evidence of individualized reliance. This would require
the court to undertake an inquiry that would turn on facts
particular to each of those class nenbers and raises the
potential that the trial would break down into nmultiple
i ndi vi dual heari ngs.
2. Notice of Breach

Section 2-607 of the UCC requires consunmers wshing to bring
a breach of warranty claimto notify the seller of an all eged
breach “within a reasonable tine.” UC C 8§ 2-607(3)(2).
Plaintiffs, however, did not address the UCC s notice
requirenent. In a fashion simlar to its analysis of reliance,
the district court presuned, wthout analyzing the |aw of any
jurisdiction, that no jurisdiction would require that nenbers of
the class give GMnotice of the alleged breach because GM had
al ready acknow edged the probl em

We are not convinced, however, that all jurisdictions would

adopt this presunption. W previously rejected the notion that
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notice is useless where a breach is apparent to both parties,
observing that the notice required

is not of the facts, which the seller
presumably knows quite as well as, if not
better than, the buyer, but of buyer's claim
that they constitute a breach. The purpose of
the notice is to advise the seller that he
must neet a claim for damages, as to which,
rightly or wongly, the law requires that he
shal | have early warning.

E. Air Lines, Inc. v. MDonnell Douglas Corp., 532 F.2d 957, 972

(5th Gr. 1976). State |law varies on what constitutes reasonabl e
notice and to whom noti ce should be given, and other courts
considering the issue in the class certification context have
noted that these variations inpact predom nance. See, e.qQ.,

Conpagq Conputer v. Lapray, 135 S.W3d 657, 673-75 (Tex. 2004)

(collecting cases and noting that variation in state | aw
regardi ng notice was anong factors defeating predom nance); Wl sh

v. Ford Motor Co., 130 F.R D. 260, 276 (D.D.C. 1990) (noting that

states vary in regard to the notice requirenent). Gven the
vari ations anong the states regarding the notice requirenent,
plaintiffs failed to adequately anal yze the inpact of these
vari ations on predom nance.
3. Privity of Contract

Plaintiffs simlarly failed to “extensively analyze” the
variations in the law of the fifty-one jurisdictions concerning
the requirenent of privity of contract. There is a “sharp split

of authority” as to whether a purchaser nay recover econom c | oss
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froma renote manufacturer when there is no privity of contract
between the parties. BARKLEY CLARK & CHRI STOPHER SM TH, THE LAW OF
PrRoDUCT WARRANTIES § 10: 20 (2d ed. 2002) (“Many cases hold that [the
absence of] vertical privity is a bar to recovery of primary
econom ¢ | oss against the renpote manufacturer.”). The
requi renment of privity is nore strictly enforced in clains
involving inplied warranties than those invol ving express
warranties. 1d.

Plaintiffs expert briefly addressed the privity requirenent
for express warranties in four states, concluding that any
vari ations anmong the jurisdictions were “mnor” and opini ng that
regardl ess of variation, the privity requirenment was inapplicable
to the facts of this case. Plaintiffs’ expert, however, entirely
failed to address the privity requirenent for inplied warranties.
The district court did not analyze the laws of any jurisdictions
regarding privity and instead “note[d] that there may be sone
variations in the state laws with respect to this issue” but that
those differences “coul d be addressed through subcl asses and the
normal course of individual trials that take place in | arge
litigations.” This is hardly the type of “extensive anal ysis” of
variations in law that is required prior to certification. Cf.
Castano, 84 F.3d at 742.

GM has provided its own catal og of state |aw variations
regarding privity, which indicates that a significant nunber of
jurisdictions require vertical privity in an inplied warranty
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action for direct econom c | 0oss. See, e.qg., Rhodes v. Gen.

Mot ors, 621 So. 2d 945, 947 (Ala. 1993); Rocky Muuntain Fire &

Cas. Co. v. Biddulph O dsnobile, 640 P.2d 851, 856 (Ariz. 1982);

Hauter v. Zogarts, 534 P.2d 377, 383 n.8 (Cal. 1975); Spol sk

Gen. Contractor, Inc. v. Jett-Aire Corp. Aviation Mynt. of Cent.

Fla., Inc., 637 So. 2d 968, 970 (Fla. Dist. C. App. 1994);

Bodymasters Sports Indus. v. Wnberley, 501 S. E. 2d 556, 561 (Ga.

Ct. App. 1998); Puckett v. Oakfabco, Inc., 979 P.2d 1174, 1183

(Idaho 1999); Connick v. Suzuki Mtor Co., Ltd., 656 N E. 2d 170,

180 (Il1l. App. C. 1995), aff’d in part on other grounds, rev'd

in part on other grounds, 675 N.E. 2d 584 (Ill. 1996). O her

jurisdictions, however, have elimnated the privity of contract
requi renent and all ow recovery of economc |oss fromrenote

manuf act ur ers. See, e.qg., Mrrow v. New Mon Hones, Inc., 548

P.2d 279, 289 (Al aska 1976); Nobility Hones of Tex., lnc. v.

Shivers, 557 SSW 2d 77, 81 (Tex. 1977); Cova v. Harley Davi dson

Mot or Co., 182 N.W 2d 800, 802 (Mch. Ct. App. 1970).
These state |law variations are inportant, in part because

they would require separate jury instructions. Additionally, for

states that have a strict privity requirenent for inplied

warranty clainms, each class nenber would be required to prove

i ndividually that she purchased her DeVille fromGMor its agent,

as opposed to an independent deal er or another individual.

Therefore, the privity of contract inquiry would turn on facts
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particular to each class nenber and thus would require
i ndi vidualized hearings. Oher courts have declined cl ass
certification, at least in part because of variations in state

| aw regarding privity of contract. See, e.q., Chin v. Chrysler

Corp., 182 F.R D. 448, 460 (D.N. J. 1998) (noting that plaintiffs
failed to show that state | aw differences regarding vertica

privity did not pose manageability problens); Walsh v. Ford Mtor

Co., 130 F.R D. at 272 (“Along with the various inplied warranty
standards and other subsidiary issues . . . the nunerous verti cal
privity rules convince this Court that a predom nance of comon
i ssues are not present in this case.”).
4. Recovery for Unmanifested Vehicle Defects

Plaintiffs additionally failed to denonstrate predom nance
because they did not address variations in state | aw regarding
recovery for an unmani fested product defect. The vast mgjority
of the nenbers of this class never experienced any manifestation
of the alleged defect.” But nmany jurisdictions do not permt the
recovery of economc loss in vehicle defect cases where the
vehi cl e has perfornmed satisfactorily and has never manifested the

all eged defect. See, e.q., Briehl v. Gen. Mdtors Corp., 172 F.3d

! GM s voluntary recall letter indicated that there were
306 reports of inadvertent deploynent out of approximtely
224,000 DeVilles. The class specifically excludes individuals
who sustained bodily injury or death resulting fromthe
i nadvertent deploynent of their air bags. It is conceivable that
sone individual s experienced inadvertent deploynent but were not
physically injured as a result. Therefore, they remain eligible
for class nenbershinp.
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623, 627-28 (8th Gr. 1999) (collecting cases and di sm ssing
cl ai ns brought under any theory for allegedly defective anti-I| ock
braki ng systens where plaintiffs’ brakes never mal functi oned or
failed).

Plaintiffs attenpt to sidestep this glaring obstacle by
di stinguishing their claimas one brought under a contract theory
(for breach of warranty) instead of products liability. This
maneuver does not escape the reality that sonme jurisdictions
require that the alleged defect manifest itself regardl ess of
whet her the claimis brought under contract or tort. For
exanple, in Breihl, the plaintiffs alleged defective anti-| ock
braki ng systens and sought recovery for overpaynent of their
vehicles. The Eighth GCrcuit held that the plaintiffs had no
cogni zabl e clains for breach of express and inplied
warranti es—er under any ot her theory—where the braking systens
had never malfunctioned or failed. 172 F.3d at 628 (citing to
deci si ons under New York, Texas, and South Carolina | aw).
Li kewi se, the Fourth Circuit, |ooking specifically at recovery of
di m ni shed resale value, held that there is no recovery for
breach of inplied warranties under South Carolina | aw where a

vehi cl e had never manifested the all eged defect. Carlson v. GCen.

Motors Corp., 883 F.2d 287, 297 (4th Gr. 1989). Oher

jurisdictions have simlarly held that actual manifestation of a
vehicle defect is a prerequisite to recovery under warranty

theories. See In re Air Bag Prods. Liab. Lit., 7 F. Supp. 2d
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792, 805 (E.D. La. 1998) (dism ssing warranty cl ai m based on
defective air bags brought under Texas |aw where plaintiffs never
al l eged that the air bags functioned inproperly); Waver v.

Chrysler Corp., 172 F.R D. 96, 100 (S.D.N. Y. 1997) (dism ssing

warranty clai mbased on defective integrated child safety seats

brought under New York | aw where plaintiff had experienced no

problemwi th the child seat in his vehicle); Yost v. Gen. Mtors
Corp., 651 F. Supp. 656, 658 (D.N.J. 1986) (dism ssing claimfor
breach of inplied warranty of nmerchantability brought under New
Jersey |l aw where plaintiff did not allege any actual nechani cal

difficulties with his vehicle); Feinstein v. Firestone Tire &

Rubber Co., 535 F. Supp. 595, 603 (S.D.N Y. 1982) (dism ssing

warranty clainms based on defective tires brought under New York

| aw where defect never manifested); Am_Suzuki Mtor Corp. V.

Superior Court, 44 Cal. Rptr. 2d 526, 531 (Cal. C. App. 1995)

(dismssing warranty cl ai m brought under California | aw where
def ect never manifested).

Yet it is not clear that the actual manifestation of a
vehicle defect is a common prerequisite for recovery under
warranty law in all jurisdictions. See In re

Bri dgestone/Firestone, Inc., 155 F. Supp. 2d 1069, 1099-1101

(S.D. I'nd. 2001) (holding that manifestation of vehicle defect is
not required under Tennessee and M chigan | aw for recovery under

express and inplied warranty theories), rev'd on other grounds,

288 F.3d 1012 (7th Cr. 2002); see also In re
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Bri dgestone/Firestone, Inc., 288 F.3d 1012, 1017 (7th Cr. 2002)

(contenplating that it is not clear whether bringing a defect-
based cl ai munder contract |aw rather than tort avoids the
requi renent that the product defect manifest itself but
comenting that “nbst states would not entertain” recovery under
a warranty theory where plaintiffs’ product had not failed).
Such variations, which are likely to preclude recovery for sone
cl ass nenbers, further show that plaintiffs’ failed to carry
their burden of show ng that common issues of |aw predom nate.
5. Presunptions of Merchantability

Even anong those jurisdictions that m ght allow recovery for
an unmani fested vehicle defect, there are variations in their
laws. In sone jurisdictions, use of a vehicle for a certain
period of time w thout experiencing a defect gives rise to a

presunption that the vehicle is nmerchantable. See, e.qg., Walsh,

130 F.R D. at 273 (noting that prolonged use of a product raised
a presunption of nerchantability in four states, which would
require an individualized inquiry into the each state’'s
requi renents and each plaintiff’s circunstances). Plaintiffs
failed to address these presunptions, how they vary, and the
potential individualized | egal questions they present.
6. Warranty Protections for Used Vehicles

Finally, jurisdictions vary in regard to whether an inplied
warranty extends froma renote manufacturer to a purchaser of

used goods. Conpare Gen. Mdtors Corp. v. Halco Instrunents,
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Inc., 185 S.E. 2d 619, 622 (Ga. C. App. 1971) (hol ding that
pur chaser of used goods has no inplied warranty cl ai m agai nst

manufacturer), with Int’l PetroleumServs., Inc. v. S & N Wl

Serv., Inc., 639 P.2d 29, 34 (Kan. 1982) (stating that the extent

of the inplied warranty obligation in transactions involving used
goods depends on the circunstances of the transactions). The
class of plaintiffs here is conposed of purchasers of both new
and used cars. Plaintiffs again failed to analyze the inpact of
these variations in state |aw on the | egal standards class
menbers would be held to, the jury instructions, and trial
managenent, (i.e., how the trial would be affected by the
possi bl e need to conduct individualized inquiries into whether
cl ass nenbers bought used versus new cars).
| V. CONCLUSI ON

Plaintiffs have failed to adequately address, much | ess
“extensively analyze,” the variations in state | aw we di scussed
above and the obstacles they present to predom nance. The
district court was not in a position to determ ne that “questions
of law and fact common to the nenbers of the class predom nate”

in the vacuumcreated by plaintiffs’ om ssion. See Castano, 84

F.3d at 742-43 & n.15; Spence, 227 F.3d at 313. G ven these
significant variations in state law and the nmultiple

i ndividualized | egal and factual questions they present, we
conclude that plaintiffs have failed to carry their burden in
est abl i shi ng predom nance and that the district court abused its
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discretion in certifying the class action.

Accordingly, the district court’s Ruling granting cl ass
certification is REVERSED and the case is REMANDED for entry of
an order denying class certification. Costs shall be borne by

plaintiffs.
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