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Plaintiff Zouhair Hilal appeals the district court’s di sm ssal
of his appeal fromthe bankruptcy court as noot. W AFFIRM

| . BACKGROUND

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



After Hilal failed to pay a state court judgnent against him
in the approxi mate amount of $79,000, the state court ordered the
sale of his interest in two conpanies: First Capital Interests,
L.L.C (“First Capital”) and Blue Mon Venture, L.L.C ("“Blue
Moon™”) . The judgnent creditor, Stephen Riner, bought Hlal’s
interest in those entities for approximtely $18, 000. Hi | al
chal l enged the sale in state court, the state trial court denied
his notion, and both an internedi ate appellate court and the Texas
Suprene Court denied his application for wit of mandanus. Shortly
thereafter, on February 4, 2005, Hilal filed a chapter 11
bankruptcy petition.

On June 1, 2005, the bankruptcy court appointed Randy Wl i ans
(“the trustee”) as the chapter 11 trustee. Seeking to recover
First Capital and Blue Moon for the bankruptcy estate, the trustee
determned that it would be in the best interest of the estate to
settle the dispute with Riner rather than |itigate owership of the
conpani es. Accordingly, the trustee and Riner proposed a
settlement of the clainms that included paying Riner $5 nillion
Riner, in exchange, agreed to pay $750,000 in taxes to the I RS and
release to the trustee all liens, clainms, and interests held in
First Capital and Blue Mon. The trustee would assunme ownership
and nmanagenent of the conpanies, and begin |iquidation of the
estate and paynent to creditors. A formal notion to conprom se was
filed with the bankruptcy court on August 1, 2005, and Hil al

obj ect ed.



The bankruptcy court approved the conprom se orally on Cct ober
21, 2005, and entered the “Order Approving Conprom se and

Settlenent,” otherwi se known as the “9019 Order,” three days | ater
but tenporarily stayed that order until October 31, 2005, so Hilal
could file a formal, witten notion for a stay. The bankruptcy
court denied that witten notion on Cctober 31, and the tenporary
stay expired shortly thereafter. An order reflecting that ruling
was entered on Novenber 1, 2005, along with a denial of Hlal’'s
notion for a new trial. Hlal took no further action until
Novenber 3, when he filed a notice of appeal in the district court,
and Novenber 4, when he filed an energency notion for stay pendi ng
appeal .

In the intervening tine between the expiration of the
bankruptcy court’s tenporary stay, and Hilal’s filings with the
district court, the trustee and R ner consummated the settlenent.
The district court denied Hilal’s energency notion on Novenber 7,
2005, and dism ssed Hi|lal's appeal as nobot on August 9, 2006. Hil al
appeals. W reviewthe district court’s determ nati on of nopotness
de novo. Inre GN PCS 1, Inc., 230 F.3d 788, 799-800 (5th Gr.
2000) .

| I. DiscussioN

“[A] case is nobot when the issues presented are no |onger
‘“live’ or the parties lack a legally cognizable interest in the
outcone.” County of Los Angeles v. Davis, 99 S C. 1379, 1383
(1979). In the bankruptcy context, “nootness” is a recognition that
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a case has gone past the point where equitable judicial relief is
avai |l abl e. In re Manges, 29 F.3d 1034, 1038-39 (5th Cr. 1994).
A reviewng court can “decline to consider the nerits of a
confirmation order when there has been substantial consunmation of
the plan such that effective judicial relief is no |onger avail abl e
— even though there may still be a viable dispute between the
parties on appeal.” ld. at 1039. In determ ning whether a
bankrupt cy case shoul d have been di sm ssed as noot, we consider (1)
whet her a stay had been obtained, (2) whether the plan had been
“substantially consummated,” and (3) whether the relief requested
woul d have affected either the rights of the parties not before the
court or the success of the plan. |[|d. at 1041.

Hilal argues that the trustee inproperly consunmated the
conprom se prematurely, before Hilal had a chance to obtain a stay.
By consunmating expeditiously, however, the trustee and R ner were
conplying with the bankruptcy court’s order whi ch provided that they
do so within ten days of the order’s entry date, COctober 24. Hilal
argues that the order was not yet final, but in so doing confuses
“final order” and “nonappeal abl e order.” | n bankruptcy proceedi ngs,
appeals are initiated by filing a notice of appeal wthin ten days
of the entry date of the order. Feb. R Banker P. 8001, 8002. Wile
the order remained appealable for ten days, it was neverthel ess
final upon entry. As the district court correctly found, there was

no legal or factual requirenent that the trustee wait ten days



bef ore consummati ng t he conprom se. W t herefore eval uat e noot ness,
like the district court, under the factors set forth in In re
Manges. 29 F.3d at 1039.1

As the district court found, all relevant factors in an
equi tabl e nootness evaluation support the dismssal of Hilal's
appeal . At the tinme of the consunmation, there was no stay in
pl ace, nor was there a pending notion for a stay. The absence of
a stay “mlitates in favor of dismssal for nmootness.” In re GN
PCS 1, 230 F.3d at 801. Furthernore, the conprom se had already
been substantially consummated at the tine of Hilal’s appeal. A
plan is substantially consummated where substantially all property
has been transferred under the plan, the debtor has assuned control
of substantially all the property, and distribution of property has
comenced. 11 U.S.C. § 1101(2); Manges, 29 F.3d at 1041. Her e,
t hat had happened: Ri ner was paid $4, 250,000, the IRS was paid
$750,000 on Riner’s behalf, and the trustee acquired control of
First Capital and Blue Mon for the bankruptcy estate.

Finally, a reversal of the 9019 order would substantially
affect the rights of others who are not parties to this appeal

Subst anti al anounts of noney had al ready been paid to Riner and the

Hi | al argues that Manges should not apply here because that
case dealt with a plan of reorganization, rather than with a

conprom se and settlenent. The sane concerns — such as undoi ng
transfers that have already been nmade, and affecting the rights of
others not party to the appeal — apply equally to plans of

reorgani zati on and conprom ses and settlenents, however, and the
distinction is irrelevant to our analysis.
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| RS, and | oans had been pledged to other third parties. Moreover,
litigation between Riner and the trustee had been dism ssed. The
adverse effect on third parties therefore also supports di sm ssal
for nootness. Having considered the relevant factors, we find that
the district court was correct in dismssing Hlal’ s appeal as

equi tably noot.

For the foregoing reasons, we AFFIRM the district court.



