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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 7:03-CV-67

Bef ore DeMOSS, STEWART, and PRADO, Circuit Judges.
PER CURI AM *

Donal d Miuj ohadi n Johnson, Texas prisoner # 638554, has filed
an application for leave to proceed in forma pauperis (IFP) on
appeal followng the district court’s dismssal of his 42 U S C
8§ 1983 civil rights conplaint, wherein he alleged that prison
officials and United States postal enployees m shandl ed his mail
The district court denied Johnson | eave to proceed | FP on appeal,

certifying that the appeal was not taken in good faith. By

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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moving for | FP here, Johnson is challenging the district court’s

certification. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Gr.

1997); FED. R APP. P. 24(a).

Li berally construed, Johnson’s notion contends that
28 U.S.C. 8 1915(a)(3)’'s good faith requirenent does not apply to
prisoners. This argunent |lacks nerit. See Baugh, 117 F.3d at
200. Liberally construed, Johnson’s notion also argues generally
that a claimdismssed for failure to state a clai mon which
relief can be granted is not automatically frivol ous under
8§ 1915(a)(3) and (e). However, Johnson does not contend that the
district court in fact conflated those standards when denying | FP
in his case.

Johnson does not challenge the district court’s
certification that his appeal was not taken in good faith.
Therefore, Johnson’s notion fails to show error in the district
court’s certification decision and fails to show that he wl|
rai se a nonfrivol ous i ssue on appeal. Accordingly, Johnson’s
nmotion to proceed |IFP on appeal is denied and his appeal is
di sm ssed as frivolous. See Baugh, 117 F.3d at 202 & n.24; 5TH
QR R 42.2.

The dism ssal of this appeal as frivolous counts as a strike

under 28 U. S.C. 8 1915(g). See Adepegba v. Hammons, 103 F. 3d

383, 387-88 (5th CGr. 1996). Although the district court also
determned that its dism ssal of several of Johnson's clainms for

failure to state a claimcounted as a strike, we do not decide at
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this time whether that dismssal in fact constitutes a second
strike. Johnson is cautioned that once he accunul ates three
strikes, he may not proceed IFP in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under inm nent danger of serious physical injury. See

8§ 1915(9Q).

MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED



