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SMTH, Crcuit Judge, witing for the Court in Parts Il.A 1-3!

This is a direct appeal in a federal death penalty case.
Sherman Fields challenges his seven convictions and his death
sentence, claimng nore than twenty different errors. For the
reasons below, we reject all of Fields's clains of error and,
accordingly, affirmhis convictions and sentences.

| . BACKGROUND

! The witings for the Court are wunaninous, except as to
Part I1.A 1, authored by Judge Smith and joined only by Judge King.



The evidence presented at trial reveals the following: Fields
was arrested on federal firearns charges in Septenber 2001. He was
held in federal custody at the McCl ennan County Detention Center in
Waco, Texas. In Novenmber 2001, Fields bribed a correctiona
of fi cer—payi ng him $5000 in exchange for a key to the detention
center’'s fire escape door. Using the key, Fields escaped.

After fleeing federal custody, Fields net up with a friend.
Through this friend, Fields obtained a car and a .32 caliber
revol ver. That evening, Fields visited his ex-girlfriend, Suncerey
Coleman, at Hillcrest Hospital in Waco, where she was attending to
her newborn baby. Fields was angry with Col eman for seeing other
men. After Fields and Col eman conversed for sone tine, Fields
convinced her to leave the hospital with him They drove to
Downsvill e, Texas, a small town just outside of Waco. The two had
sexual intercourse,? and then Fields shot Coleman twice in the
head. After that, he dragged her dead body fromthe road into sone
underbrush to hide it.

Several days later, Fields approached a Hillcrest Hospita
enpl oyee, Tammy Edwards, while Edwards was exiting her car.
Brandi shing a handgun and grabbing her by the throat, Fields
demanded that Edwards get back in the car. Although Edwards was
able to struggle free, Fields managed to westle away her car keys.

Fi el ds drove away in Edwards’ s car.

21t is unclear whether the sex was consensual .
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Col eman’ s body was found on Novenber 21, nore than two weeks
after her death. Three days later, police rearrested Fields. The
Governnment charged Fields by a seven-count indictnment wth
(1) conspiring to escape from federal custody, (2) escaping from
federal custody, (3) using and carrying a firearm during and in
relation to escape, resulting in intentional nurder, (4) car-
jacking, (5) using and carrying a firearmduring and inrelationto
carjacking, (6) felon in possession of a firearm (7) using and
carrying a Ruger .22 caliber firearm during and in relation to
escape.

At trial, Fields asked to represent hinself. The district
court advised against such a course of action. After Fields
insisted, the <court instructed his two previously-appointed
attorneys to act as standby counsel. Fol | ow ng several days of
evidence, the jury convicted Fields on all counts.

The CGovernnment sought a death sentence on the nurder count
pursuant to 18 U S.C. 8§ 924(j)(1).® At his separate trial on
sentencing,* Fields waived his right to proceed pro se and was
represented by counsel. Fields objected on Confrontation C ause

grounds to the adm ssion of certain out-of-court statenents to

3As to the noncapital counts, the district court sentenced Fields
to 715 nonths of inprisonnent.

4 This was a typical one-part sentencing proceedi ng. The court did
not hold separate hearings on death eligibility and sel ection, as sone
courts have recently done in “trifurcated” capital trials. See, e.g.
United States v. Johnson, 378 F. Supp. 2d 1051 (N.D. | owa 2005).
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establish that Fields commtted prior violent crines. After
hearing additional evidence, the jury recomended the death pen-
alty. Follow ng this recomendation, the court sentenced Fields to
death. Fields appeal ed, challenging his convictions and his death
sent ence.

1. DI SCUSSI ON

Wiile Fields raises a variety of potential trial errors, his
nore substantial clains concern the sentencing phase of trial. At
t he expense of a chronol ogi cal account of the trial proceedi ngs, we
begin by addressing the sentencing issues before turning to the
potential trial errors.

A. CLAI MS OF SENTENCI NG ERROR

1. CONFRONTATI ON

Fields maintains that the district court erred by admtting
testinonial hearsay at his capital sentencing proceeding in viol a-
tion of Crawford v. Washington, 541 U S. 36 (2004). Fields pre-
served this purely legal claimof error at sentencing, so our re-
view i s de novo.

a. The Nature of the Confrontation C ause Chall enge

Fi el ds chall enges, on the basis of the Confrontation C ause,
the introduction at sentencing of several hearsay statenents of
five types: (1) statenents made about hi mby his nother and juven-
ile probation officers in various records introduced into evidence

by a Juvenile Probation Departnent official; (2) statenents made



about himby corrections officers in prison records introduced into
evi dence by state prison officials; (3) statenents nade by officers
in police reports introduced into evidence by soneone other than
the of fi cer who had made the report; (4) a detective’'s description,
based on the i nvestigating officer’s report, of the drive-by shoot -
ing that led to Fields’s 1992 conviction of attenpted murder; and
(5) statenments nmade by witnesses to police officers while the of-
ficers were investigating various past crinmes in which Fields my
have been involved but for which he was never charged (the state-
ments being described in the officers’ testinony).

None of the chall enged statenents was presented as part of the
governnent’s effort to establish the statutory aggravating factors
that trigger death-eligibility under the Federal Death Penalty Act
(“FDPA”). See 18 U.S.C. 8§ 3592(c). Indeed, the statenents are not
inany way relevant to the eligibility-triggering factors incl uded
in the governnent’s Notice of Intent To Seek a Sentence of Death.
Those factors are (1) that Col eman’s death occurred during Fields’'s
comm ssion of (or immediate flight fromthe conm ssion of) an es-
cape in violation of 18 U S.C. 8§ 751; (2) that Fields had been con-
victed of a federal or state offense puni shable by i nprisonnent for
nmor e t han one year, involving the use, attenpted use, or threatened
use of a firearm and (3) that he had conmtted the offense after

substantial planning and preparation to cause the death of



another.®> Rather, all of the chall enged statenents were introduced
as part of the governnent’s effort to establish Fields's past
vi ol ent conduct and future dangerousness, both of which are non-
statutory aggravating factors that were included in the govern-
ment’s notice.®

The establishnment of nonstatutory aggravating factors is nei-
ther necessary nor sufficient to authorize inposition of the death
penal ty. Nonstatutory aggravating factors may be consi dered by the
jury in selecting an appropri ate sentence once a defendant i s found
eligible for the death penalty, but they are not, and cannot be,
used to determne that eligibility, as the Suprene Court has
expl ai ned:

[ SJtatutory aggravating circunstances play a constitu-

tionally necessary function at the stage of |egislative

definition: they circunscribe the class of persons eli-

gible for the death penalty. But the Constitution does

not require the jury to i gnore other possible aggravating

factors in the process of selecting, from anong that

cl ass, those defendants who will actually be sentenced to

deat h.
Zant v. Stephens, 462 U.S. 862, 878 (1983).

Because they relate only to nonstatutory aggravating factors,

> The jury found two of the three aggravating factors beyond a rea-
sonabl e doubt (all but “substantial planning and preparation”). |ndeed,
Fields stipulated to the prior felony conviction involving the use of
a firearm

® See 18 U.S.C. § 3593(d); see also United States v. Jones, 132
F.3d 232, 240 (5th Cir. 1998) (stating that “[a]fter finding the exis-
tence of at |east one statutory aggravating factor [under the FDPA], the
jury may consi der the existence of nonstatutory aggravating factors for
whi ch notice has been given by the governnent”), aff’'d, 527 U S. 373
(1999).



the hearsay statenents challenged by Fields are relevant only to
the jury s selection of an appropriate punishnent fromw thin an
aut hori zed range and not to the establishnent of his eligibility
for the death penalty. After review ng the applicable casel aw and
considering the particular inportance of “individualized sentenc-
ing” in capital cases, we conclude that the Confrontation C ause
does not operate to bar the adm ssion of testinony relevant only to
a capital sentencing authority’'s selection decision.’

b. Constitutional Ri ghts at Capital Sentencing:
Wllianms v. New York

Constitutional rights traditionally have been nore circum
scri bed at sentencing, even capital sentencing, than during the
guilt phase. In WIllianms v. New York, 337 U. S. 241 (1949), a state
j udge sentenced a defendant to death on the basis of information
obt ai ned pursuant to a statutory presentence investigation and re-
| ayed to the judge outside the courtroom At the sentencing hear-
ing, the judge explained why he believed the death penalty was
appropri at e:

[ The judge] stated that the pre-sentence investigation

reveal ed many material facts concerni ng appel | ant’ s back-

ground whi ch though rel evant to the question of punish-

ment could not properly have been brought to the atten-
tion of the jury in its consideration of the question of

" Because the Confrontation Cl ause does not apply to the testinony
challenged in this case, it is unnecessary to deterni ne whether the rel -
evant statenments are testinonial under Crawford and Davis v. Washi ngt on,
126 S. Ct. 2266 (2006). Furthernore, as discussed in nore detail infra,
we decline to decide the applicability of the Confrontation Clause to
the presentation of evidence at sentencing that is relevant only to
death eligibility or to both eligibility and sel ection.
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guilt. He referred to the experience appell ant “had had

on thirty other burglaries in and about the sane vicin-

ity” where the nmurder had been conmtted. The appell ant

had not been convicted of these burglaries although the

judge had information that he had confessed to sone and

had been identified as the perpetrator of sone of the

others. The judge also referred to certain activities of

appel I ant as shown by the probation report that indicated
appel | ant possessed “a norbid sexuality” and classified
himas a “nenace to society.”

I d. at 244,

The def endant chal | enged his sentence on due process grounds,
stating that his constitutional rights had been viol ated because
“the sentence of death was based upon i nformation supplied by wit-
nesses wi th whomthe accused had not been confronted and as to whom
he had no opportunity for cross-examnation or rebuttal.” 1|d. at
243. The Suprenme Court rejected the challenge, holding that a
j udge, consistent with due process, could sentence a defendant on
the basis of information untested in open court. *“[P]ossession of
the fullest information possible concerning the defendant’s life
and characteristics” was “essential” to a judge’ s selection of an

appropriate sentence, and therefore

we do not think the Federal Constitution restricts the
vi ew of the sentencing judge to the information received

in open court. The due-process clause should not be
treated as a device for freezing the evidential procedure
of sentencing in the nold of trial procedure. So to

treat the due-process cl ause woul d hinder if not preclude
all courts state and federal from nmaking progressive ef-
forts to inprove the adm nistration of crimnal justice.

ld. at 247, 251. The Court was urged to “draw a constitutiona

distinction as to the procedure for obtaining information where the



death sentence is inposed,” but it explicitly refused to do so.
ld. at 251.

Wllians is a due process, rather than Sixth Amendnent, case
and therefore does not dictate the result of Fields s Confrontation
Cl ause chal l enge. W concl ude, however, that WIllians’s distinc-
tion between guilt and sentencing proceedi ngs and its enphasis on
the sentencing authority’s access to a wi de body of information in
the interest of individualized punishnent is relevant to our
Confrontation Clause inquiry. Included in the notion that infor-
mati on i nfl uenci ng a sentenci ng deci si on need not be introduced in
open court is the idea that defendants have no confrontation right
at that phase and therefore that testinonial hearsay is not per se
i nadm ssi ble. Indeed, the Court referred to the rights to confront
and cross-exan ne as “salutary and ti ne-tested protections” incl ud-
ed within the due process guarantee but available only “where the
question for consideration is the guilt of the defendant.” |Id.
at 245.8

C. Conti nui ng Rel evance of WIIlians

I f we adhere to the logic of WIllians, Fields's Confrontation
Cl ause chal l enge nust fail. The dissent, however, posits that WI -

liams is irrelevant to the issue at hand because it is not expli-

8 The Court analyzed the rel evant issues in Wl lianms under the rub-
ric of due process because the case involved a challenge to a capital
sentence inposed by a state court. The Sixth Amendnent was not incor-
por at ed agai nst the states until Pointer v. Texas, 380 U S. 400 (1965).
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citly a Sixth Arendnent case and because the WIllianms Court “sup-
posed that there was no ‘constitutional distinction” between capi -
tal sentencing and ordi nary sentencing.” Now that |ater decisions

have suggested that “death is different,” the dissent takes the
position that WIllianms has nothing to offer on the question of the
adm ssibility of evidence at capital sentencing. W disagree.

i. Wllians’s Status as a Due Process Case Does
Not Preclude Its Rel evance

Al t hough it did not do so under the guise of the Sixth Amend-
ment, the Wllianms Court plainly discussed the right of confronta-
tion. Furthernore, even in the wake of the Suprene Court’s incor-
poration of the Sixth Arendnent agai nst the states and its applica-
tion of sone, but not all, Sixth Amendnent rights at sentencing,

see infra, WIllianms has never been overruled.® In fact, the Court

° Even the post-incorporation case Specht v. Patterson, 386 U.S.
605, 610 (1967), which held that due process requires that a defendant
“be present with counsel, have an opportunity to be heard, to be con-
fronted with wi tnesses agai nst him have the right to cross-exam ne, and
to offer evidence of his own” where the sentencing proceeding ef-
fectively adds a new charge requiring additional fact-finding and | ead-
ing to additional punishnent, explicitly declined to overrule WIIians.
See Specht, 386 U.S. at 608. Although a stronger argunent can be made
that the death-eligibility phase of a capital sentencing proceeding is
simlar to a proceedi ng qualifying for enhanced due process protections
under Specht, there is a constitutionally significant distinction
between statutory aggravating factors necessary to establish death-
eligibility and nonstatutory aggravating factors that may be consi dered
only after a defendant has been determined to be death eligible. See
United States v. Bourgeois, 423 F.3d 501, 507 (5th Cir. 2005) (holding
that failure to charge nonstatutory aggravating factors in indictnent
is not constitutional error because under the FDPA “only statutory
factors expose a crimnal defendant to the death penalty”) (relying on
Jones v. United States, 527 U. S. 373, 377 (1999)). Accordingly, Specht
is not applicable to this case because the evidence Fields chall enges

(continued...)
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continues to cite Wllians for the proposition that there are no
per se constitutional prohibitions on the introduction of hearsay
at sentencing.

These deci sions di scuss Wl lians, and the constitutional |im -
tations on the scope and type of information a sentencer my con-
sider, under the unbrella of due process rather than the Sixth
Amendnent. This circunmstance may be significant: In ruling that
t he enactnent of the Sentencing Guidelines did not transformordi-
nary sentencing into a separate crimnal proceedi ng, requiring, un-
der Specht v. Patterson, 386 U S. 605 (1967), that a defendant be
accorded the full panoply of trial rights, the Eighth Grcuit stat-
ed the foll ow ng:

We recogni ze that Wllians v. New York, Wllianms v. Kl a-

homa, and Specht all considered the application of the

right to confront witnesses under the rubric of the Due

Process O ause of the Fourteenth Amendnent, [but] :

we note that Specht was decided after the Sixth Amend-

ment’s Confrontation Cl ause was found applicable to the

States via the Fourteenth Amendment. Pointer v. Texas,

380 U.S. 400 . . . (1965). That the Suprene Court anal -

yzed the right of confrontation both before and after

Poi nter as an i ssue of due process suggests that due pro-

cess, not the Confrontation Cl ause, provides the rel evant
framework for testing the use of hearsay testinony at a

¥(....continued)
relates only to nonstatutory aggravating factors.

10 See, e.g., United States v. Tucker, 404 U.S. 403, 446-47 (1972)
(citing, inter alia, Wllians for the proposition that in selecting a
sentence, “a judge nay appropriately conduct an inquiry broad in scope,
largely unlinmted either as to the kind of information he may consi der,
or the source fromwhich it may cone”) (enphasis added); see also Wtte
v. United States, 515 U S. 389, 397-98 (1995); Wsconsin v. Mtchell,
508 U.S. 476, 485 (1983).
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sentenci ng proceeding. O her courts have relied on a due

process analysis rather than the Confrontation C ause

when considering the right of confrontation at sentenc-

i ng. See, e.g., United States v. Berzon, 941 F.2d 8,

16-21 (1st Cir. 1991); United States v. Castell anos, 904

F.2d 1490, 1495-96 (11th GCr. 1990); United States v.

Carnmona, 873 F.2d 569, 574-75 (2d Gr. 1989); United

States v. Richards, 784 F. Supp. 1373, 1377-78 (N.D. I nd.

1992) .
United States v. Wse, 976 F.2d 393, 398 n.2 (8th GCr. 1992) (en
banc) (enphasis added). Mre recently, in holding that Crawford
does not apply at sentencing, the Seventh Crcuit has stated that
“the relevant provision at sentencing is the Due Process C ause,
not the confrontation clause; WIlianms shows that w tnesses pro-
viding information to the court after guilt is established are not
accusers within the neaning of the confrontation clause.” United
States v. Roche, 415 F.3d 614, 618 (7th Cr.), cert. denied, 126
S. &. 671 (2005).11

i Gardner v. Florida

Perhaps nore inportantly, Gardner v. Florida, 430 U S. 349
(1977), a post-incorporation decisionregarding procedural require-
ments at capital sentencing, establishes that Wllians remains rel -
evant in the capital sentencing context. |In Gardner, a plurality

hel d that a defendant cannot be sentenced to death on the basis of

11 Roche is a noncapital case. The Seventh Circuit, however, had
ruled, on the basis of Wllians, that “the Suprene Court has held that
the Confrontation Clause does not apply to capital sentencing. It ap-
plies through the finding of guilt, but not to sentencing, even when
that sentence is death.” Szabo v. Walls, 313 F. 3d 392, 398 (7th Cir.
2002).
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i nformati on undi scl osed to a defendant and contained in a presen-
tence i nvestigation report because, to satisfy due process, a capi-
tal defendant nust be given a chance to rebut or explain adverse
information introduced at sentencing. 1d. at 362. At first bl ush,
this ruling appears to call the core holding of WIllianms into
doubt. Any characterization of Gardner as a Wllians-killer and a
har bi nger of the application of the confrontation right at capital
sentenci ng woul d be m spl aced, however, for at |east two reasons.

First, Gardner, like WIllians, is a due process case. Asked
to exam ne what rights defendants have under the Due Process C ause
wth regard to the presentation of evidence at capital sentencing,
the Court noted that defendants were entitled to effective as-
si stance of counsel during sentencing, id. at 358, but nade no
mention of a right of confrontation, |ending further credence to
the notion that the categorization of WIllians as a pre-incorpora-
tion due process case does not vitiate its relevance to the issue
with which we are faced.

Second, Gardner explicitly declined to overrule WIllians and
i nstead di stinguished it, stating that “the holding of Wllians is
not directly applicable tothis case.” 1d. at 356. “[I]n WIIlians
the material facts concerning the defendant’ s background whi ch were
contained in the presentence report were described in detail by the

trial judge in open court,” affording the defendant the opportunity

“to chal l enge the accuracy or materiality” of said facts. 1d. The

13



Gardner plurality held only that a defendant’s due process rights
are abridged where he is given no simlar “opportunity to deny or
expl ain” adverse evidence, id. at 362, and the plurality was care-
ful to note that “[t]he fact that due process applies [at capital
sent enci ng proceedi ngs] does not, of course, inplicate the entire
panoply of crimmnal trial procedural rights,” id. at 358 n.9.

The dissent notes that the Gardner plurality also distin-
gui shes WIllians on the ground that “[t]he trial judge in WIlIlians

was not asked to ‘“afford appellant a chance to refute or discredit
any of [the statenents at issue] by cross-exam nation or other-
wse.” |Id. at 356 (quoting WIllians). As the Second G rcuit has
stated, however, WIlians “does not turn on any concept of waiver
by failure to object. It rests, rather, on the broad ground that
due process does not preclude reliance on out-of-court information
in inposing sentence.” United States v. Fatico, 579 F.2d 707, 712
n.11 (2d Gr. 1978).

More i nportantly, despite making note of the WIIlians defen-
dant’s failure to object at sentencing to the denial of an opportu-
nity to challenge the veracity of the rel evant i nformation through,
inter alia, cross-exam nation, Gardner nowhere suggests that cross-
exam nation of hearsay declarants in particular is necessary to
sati sfy due process. Gardner instead focuses solely on whether in-
formati on has been disclosed to the defendant so that he can “deny

or explain” it by any neans.
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Gardner offers no basis for assum ng that cross-exam nati on of
a W tness presenting hearsay evidence, for exanple, would not be
sufficient to satisfy constitutional concerns, a fact that Profes-
sor John Dougl ass, whose work is cited frequently by the dissent,
fully acknow edges: “The Court has never said that the right to
‘“deny or explain’ sentencing information includes the confrontation
rights that Wllians rejected: the right to see, hear, and cross-
exanm ne the sources of that information.”?*?

For the sanme reason, Smth v. Estelle, 602 F.2d 694 (5th Cr
1979), neither conpels nor inplies the rejection of the principles
underlying WIllianms and t he extension of the confrontation right to
capital sentencing. There, we held that a defendant’ s due process
rights were violated by the state’s calling a psychiatrist as a
surprise witness at a capital sentencing proceeding. Reasoni ng
from Gardner, we stated that “[s]urprise can be as effective as
secrecy in preventing effective cross-examnation, in denying
‘“opportunity for (defense) counsel to challenge the accuracy or
materiality of’ evidence.” 1d. at 699 (quoting Gardner). W never

hi nted, however, that providing a defendant the opportunity to

2 John G Dougl ass, Confronting Death: Sixth Amendnent Ri ghts at
Capital Sentencing, 105 Caum L. Rev. 1967, 1980 (2005). |Indeed, the
WIllianms Court’s reference, picked up by the Gardner Court, to the de-
fendant’'s failure to challenge the relevant information “by cross-
exan nation or otherw se” arguably suggests that cross-exanination in
general, and thus cross-exam nation of a hearsay declarant in particu-
| ar, should not be deenmed the only effective nmeans of denying or ex-
pl ai ni ng adverse information at sentencing.
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question, wth advance preparation, a wtness presenting hearsay
evi dence woul d not satisfy due process.®

The decision in Del Vecchio v. Ill. Dep’'t of Corr., 31 F.3d
1363, 1387 (7th Gr. 1994), offers support for the proposition that
the due process guarantee of an opportunity to “deny or explain”
evi dence does not undercut WIIlians’s sanction of the use of out-
of -court statenents at capital sentencing. In Del Vecchio, the
court was faced with a capital defendant’s chall enge, on Confronta-
tion O ause grounds, to the in-court testinony of two psychiatrists
“that they had perused nedical reports fromother psychiatrists who
had exam ned Del Vecchi o, and that the conclusions reached in those
reports supported their opinions” that the defendant was a soci o-
path. The court held that Illinois’ s statute permtting the adm s-
sion of such hearsay at capital sentencing adequately protected the
defendant’s constitutional rights by “providing that [defendants]
‘shall be given a fair opportunity to rebut any information re-
ceived at the hearing.”” |d. at 1388. The defendant had in fact
been given that opportunity, because “[h]e had access to the con-
tested hearsay reports; he could have cross-exam ned Drs. Rogers
and Cavanaugh about the reports; he could have called his own

experts.” |d.

Based on the above, we find wholly unpersuasive the Eleventh

3 This logic applies equally to the generic reference to “the
benefit of cross exam nation” in Barefoot v. Estelle, 463 U.S. 880, 898-
99 (1983).
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Circuit’s extension (inreliance on Gardner and Smth) of the Sixth
Amendnent confrontation right through the entirety of the capital
sentenci ng process, and we note that that circuit is the only one
to have taken that step.!* The Seventh Circuit has rul ed, pursuant
to WIllians, that the Confrontation C ause does not apply at capi -
tal sentencing,! and the Fourth Circuit has expressed doubt that
it does. 16

d. “Death is Different”

Expandi ng t he scope of our inquiry beyond Gardner, the Suprene
Court’s nore general “death is different” jurisprudence does not
call into doubt either the rel evance or the persuasi veness of W] -
liams on the question presented in the instant case. An exam na-
tion of Court precedent regarding the Sixth and Ei ghth Anendnents

{3

indicates that “at least with regard to the rights listed in the
Si xth Amendnent, the Court’s rules for capital sentencing are es-

sentially the sane as for noncapital sentencing . . . . \Wen it

14 See Profitt v. Wainwight, 685 F.2d 1227, 1252-55 (11th Cir.
1982); United States v. Brown, 441 F.3d 1330, 1361 n.12 (11th GCir.
2006), cert. denied, 127 S. C. 1149 (2007).

15 See Szabo, 313 F.3d at 398 (stating additionally that on coll at -
eral review it was “not entitled” to question the holding of WIlians
in light of nore recent devel opnments in capital sentencing).

® See United States v. Higgs, 353 F.3d 281, 324 (4th Cir. 2003)
(stating that under plain error standard of review “[i]t is far from
clear that the Confrontation Clause applies to a capital sentencing
proceedi ng”) (citing United States v. Terry, 916 F.2d 157, 160-61 (4th
Cir. 1990), for the proposition that “United States courts have a | ong
hi story of using reliable hearsay for sentencing” and a “trial court nay
properly consi der uncorroborat ed hearsay evi dence that the defendant has
had an opportunity to rebut or explain”).
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cones to Sixth Amendnent rights at sentencing, it seens, death is
not so different after all.” Dougl ass, Confronting Death, 105
Coum L. Rev. at 1993.

i . Application of Sixth Anendnent R ghts at
Sent enci ng

Since WIllianms was decided, certain Sixth Amendnent rights
have been applied increnentally to the sentencing process, capital
and noncapital. Now crimnal defendants have a right to counse
t hroughout sentencing.!” Likewi se, they have a right to a jury
finding, beyond a reasonabl e doubt, of any facts necessary to ex-
pose a defendant to a hi gher maxi mumpenalty, including death, re-
gardl ess of whether those facts are |abeled “sentencing factors”

rather than elenents of the of fense. 18

7 See Menpa v. Rhay, 389 U.S. 128, 134, 137 (1967) (stating that
the right is applicable at sentencing in general); Strickland v.
Washi ngton, 466 U.S. 668, 686-87 (1984) (holding that the right applies
at capital sentencing in particular).

8 See Apprendi v. New Jersey, 530 U.S. 466, 482-83 (2000); Ring v.
Arizona, 536 U.S. 534, 609 (2002). In Schriro v. Summerlin, 542 U.S.
348, 354 (2004), the Court explained that Ring stands for the
proposition that “because Arizona's statutory aggravators restricted (as
a matter of state law) the class of death-eligible defendants, those
aggravators effectively were elenments for federal constitutiona
pur poses, and so were subject to the procedural requirenments the
Constitution attaches to trial of elements.” Accordingly, there is a
stronger argunment to be made for the attachnment of the confrontation
right where the government is attenpting to establish eligibility-

triggering factors: Though I|abeled as “sentencing factors,” those
factors are nore appropriately considered as elenments of a capita
of f ense. This logic applies equally to the establishnment of any

sentencing factors necessary to expose a defendant to a hi gher maxi mum
penalty in the noncapital context.

As di scussed supra, Fields's Confrontation Cl ause chal | enge rel ates
only to evidence that the governnent introduced relevant to the jury's

(continued...)
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When it cones to the ultinmate sel ection of an appropri ate pun-
i shment out of a range of avail able options, however, there is no
constitutional right to jury sentencing in a noncapital or capital
case. And with regard to the confrontation right, casel aw defin-
itively maintains the Wllians principle in the noncapital context
and establishes that the right does not apply at sentencing. In
particular, the Confrontation C ause does not operate to bar the

i ntroduction of testinonial hearsay at noncapital sentencing.?

(...continued)

ultimate selection decision. The applicability of the Confrontation
Cl ause to the establishment of eligibility-triggering factors is there-
fore not a question squarely presented by this case, and we decline to
resolve it definitively.

9 See McMIlan v. Pennsylvania, 477 U S. 79, 93 (1986) (holding
that “there is no Si xth Arendnment right to jury sentencing”); Cabana v.
Bul l ock, 474 U.S. 376, 385 (1986) (observing that “[t]he decision
whet her a particular punishment . . . is appropriate in any given case
is not one that we have ever required to be made by a jury”); Spazi ano
v. Florida, 468 U.S. 447, 460 (1984) (reasoning that “there certainly
is nothing in the safeguards necessitated by the Court’s recognition of
the qualitative difference of the death penalty that requires that the
sentence be inposed by a jury”).

2 See Tucker, 404 U.S. at 446-47; Wtte, 515 U.S. at 397-98; Mt-
chell, 508 U S. at 485; see also, e.g., Hall, 152 F.3d at 405; United
States v. Beydoun, 469 F.3d 102, 108 (5th Cir. 2006); United States v.
Rodri guez, 897 F.2d 1324, 1328 (5th Cir. 1990) (reasoning that “[a]
court may rely on uncorroborated hearsay testinony” at noncapital
sentenci ng); Roche, 415 F.3d at 618 (observing that the Confrontation
Cl ause, and therefore Crawford, do not apply at sentencing); United
States v. Luciano, 414 F.3d 174, 179 (1st Cir. 2005) (explaining that
“InJothing in Crawford requires us to alter our previous concl usion that
there is no Sixth Anendnent Confrontation C ause right at sentencing”);
United States v. Martinez, 413 F.3d 239, 243 (2d Cir. 2005) (noting that
“In]either Crawford nor Booker . . . addressed the applicability of the
right of confrontation to the sentencing context or the admissibility
of hearsay testinony at sentencing proceedings,” and therefore “[t] hese

cases . . . provide no basis to question prior Suprenme Court decisions
t hat expressly approved the consi deration of out-of-court statenents at
(continued...)
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Here we are asked to decide whether the confrontation right
applies with full force throughout capital sentencing, despite the
fact that it is nonexistent at ordinary sentencing. Gven that, as
shown above, no other Sixth Amendnent right has been applied (vel
non) differently at capital sentencing fromhow it is applied at
noncapital sentencing, there is little reason to establish di-
vergent rules with regard to the confrontation right when the
sentencing authority is selecting a sentence from within an
aut hori zed range.

On the basis of the Suprene Court’s consistent treatnent of
Si xth Anmendnent rights across capital and noncapital cases al one,
we find unpersuasive the dissent’s textual argunent for why the
Confrontation C ause should extend through the entirety of the
capital sentencing process, in light of the fact that the jury
right extends only as far as the eligibility determ nation. The
di ssent contends that

[t]he Jury Ol ause has a unique second limtation that

does not apply to the Right to Counsel or the Confronta-

tion Cause: only a jury “trial” is required. Ajury is

only required at trial, whereas both the Ri ght to Counsel

and the Confrontation C ause apply nore broadly to the

whol e “crimnal prosecution,” and thus to sentencing.

(I'nternal quotations and citations omtted.) This textual argunent

proves too much, for it would apply equally at noncapital sentenc-

2(...continued)
sentencing”); United States v. Chau, 426 F.3d 1318 (11th Cir. 2005)
(confirming that “there is no precedent fromthis Court or from the
Suprenme Court establishing that the Confrontation Clause prohibits the
adm ssi on of hearsay evidence at sentencing proceedi ngs”).

20



ing, where it has already been established that the right of
confrontation is nonexistent.?

The di ssent’ s argunent in favor of the application of the Con-
frontati on Cl ause throughout capital sentencing based on the in-
terplay of the right to counsel and the right of confrontation fal-
ters on simlar grounds. The dissent states that “[t]he Sixth
Amendnent extends the rights both to counsel and to confrontation
in‘all crimnal prosecutions,’ suggesting that where one right ap-
plies, the other does too.” The dissent further asserts that
“[r]equiring confrontation in the FDPA's trial-like sentencing re-
ginme is particularly appropriate given the interdependence of ad-
versarial rights . . . . [A] neaningful Right to Counsel at
capital sentencing depends on confrontation rights.” But if, as
the dissent suggests, the right to counsel and the right of
confrontation are adversarial tools that nove in |ock step, that
agai n begs the question: Wy is the confrontation right admttedly
nonexi stent at noncapital sentencing, even though the right to
counsel plainly applies throughout such proceedi ngs?

To address this dilenmm, the dissent enphasizes that capital

2 Furthernore, caselaw fromother circuits calls into question the

dissent’s textual interpretation of the Sixth Anmendnent. “As a textual
matter, the sixth amendnment, which refers to ‘crimnal prosecutions,
arguably applies only at trial,” thus suggesting that the words “prose-

cution” and “trial” are in fact interchangeable. United States v. Kiku-
mura, 918 F.2d 1084, 1102 (3d Cir. 1990). “A sentencing hearing . . .
is not a ‘crimnal prosecution” within the neaning of the Sixth
Amendnent because its sole purpose is to deternmine only the appropriate
puni shment for the offense, not the accused’'s guilt.” United States v.
Francis, 39 F.3d 803, 810 (7th Cir. 1994).
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sentencing is “nore adversarial” than is noncapital sentencing:
“The Confrontation C ause should apply fully because FDPA sen-
tenci ng, unli ke noncapital sentencing, involves atrial-Ilike adver-
sarial proceeding.” For this proposition the dissent relies on
Bullington v. Mssouri, 451 US. 430, 438-39 & n.10 (1981), by
stating that “[t]he Suprenme Court applies certain ‘trial rights’ to
adversarial sentencing hearings that bear the ‘hallmarks of the

trial on guilt or innocence.’”
Bul Il i ngton, however, is a Fifth Anmendnent double jeopardy
case, and the Court in Spaziano stated as foll ows:

The fact that a capital sentencingis like atrial inthe
respects significant to the Doubl e Jeopardy C ause .
does not nean that it islike atrial in respects signif-
icant to the Sixth Amendnent’s guarantee of ajury trial
The Court’s concern in Bullington was with the risk that
the State, with all its resources, woul d wear a def endant
down, thereby leading to an erroneously inposed death
penalty. There is no simlar danger involved in denying
a defendant a jury trial on the sentencing issue of life
or death. The sentencer, whether judge or jury, has a
constitutional obligation to eval uate the unique circum
stances of the individual defendant and the sentencer’s
decision for lifeis final. Mre inportant, despiteits
uni que aspects, a capital sentencing proceeding i nvol ves
t he sane fundanental issue involved in any other sentenc-
i ng proceedi ngSSa determ nation of the appropriate pun-
i shment to be inposed on anindividual . . . . The Sixth
Amendnent never has been thought to guarantee a right to
a jury determ nation of that issue.

Spazi ano, 468 U. S. at 459 (enphasis added) (internal citations
omtted). The Court’s analysis indicates that despite the “unique
aspects” of a capital sentencing proceeding, it is not, with re-

spect to the ultimte issue to be decided (the selection of an ap-
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propriate punishnent), any nore “trial-like” than is ordinary sen-
tencing, where the Confrontation C ause has been held inap-

plicable.??

22 |n support of its argunent regarding the adversarial nature of
capi tal sentencing proceedi ngs, the di ssent nakes note of the hei ghtened
procedural requirenments applied, as a matter of statutory rather than

constitutional inperative, in sentencing hearings under the FDPA. In
particular, the dissent enphasizes that the Act requires jury sen-
tenci ng, even though the Sixth Amendment does not. The dissent then

cites Robinson v. Polk, 438 F.3d 350, 359 (4th Cir.), cert. denied, 127
S. C. 514 (2006), for the proposition that the Confrontation Cl ause

“applies equally to sentencing proceedings tried to a jury.” Robinson
reaches that concl usion based on Morgan v. Illinois, 504 U S. 719, 727-
28 (1992).

Mor gan, however, holds only that due process nandates that in
trials in which a jury is not constitutionally required, if one is
provided, it “nust stand inpartial and indifferent to the extent
commanded by the Sixth Arendnent.” |d. at 727. Thus, a jury demanded
by statute rather than the Constitution nust still, for exanple, be free
from racial bias. Morgan says not hing, though, about the manner in
whi ch evi dence nust be presented at sentencing in general, or in front
of a sentencing judge or jury in particular. Accordingly, Robinson is
unper suasi ve.

The dissent’s citation of United States v. Cardenas, 9 F.3d 1139,
1154-56 (5th Cir. 1993) (en banc), does not boost its argunent on this
score. The dissent states that Cardenas recogni zes “that the Confron-
tation Clause may provide greater rights in cases tried before juries

than in bench trials.” Li ke Morgan, however, Cardenas says nothing
about the application of the clause at sentencing, whether the
proceeding is before ajury or a judge. Instead, it stands only for the

unrermar kabl e proposition that the cl ause applies during the guilt phase
of atrial to prevent the use of incrimnating out-of-court statenents
made by a co-def endant who has not been cross-exanined, and it suggests
that barring the adm ssion of such statenents is perhaps |ess crucial
when the question of guilt or innocence is being deterni ned by a judge,
given that a judge 1is <capable of “disregarding inadmssible
extrajudicial statenments inplicating a defendant.” 1d. at 1154.

There is a constitutionally significant distinctionbetweenatrial
of the elenments of an offense and the selection of an appropriate
penalty from an avail able range once guilt has been deterni ned, and
neither this Court nor the Suprene Court has indicated that the
pernmissible, though not constitutionally required, use of jury
sent enci ng renders necessary the application of the Confrontati on Cl ause

(continued...)
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Further to justify its proposed anonal ous di vergent treatnent
of capital and noncapital sentencing with regard to the Confronta-
tion Clause, the dissent alsorelies onthe history of capital nur-
der trials, stating that “[a]t the tinme the Confrontation C ause
was witten, a capital trial was a single, unified proceeding at
whi ch both guilt and sentence were deci ded. The Franmers knew not h-
i ng of capital sentencing proceedi ngs separate fromtrial.” If one
was convicted of a capital felony, one was automatically sentenced
to death. According to the dissent, the trial becane a “de facto
sent enci ng proceedi ng” in which the jury would render a verdict in
favor of a lesser crinme if it did not think the death penalty was

warranted. The di ssent asserts that

[t]he critical point is this: because these de facto
capital sentencing proceedings took the form of full
crimnal trials, the defendant possessed full trial
rights of confrontation. However, the notion that
capital sentencing mght be conducted ‘outside of an
adversarial trial’” is strictly a ‘post-constitutional
phenonenon.
(...continued)

to the selection decision. Furthernore, even if one were to accept the
noti on that because the FDPA enpl oys jury sentencing, the Confrontation
Cl ause shoul d apply throughout federal capital sentencing proceedings,
the notion that jury sentencing i nplicates greater constitutional rights
does nothing to support the broader position advocated by the dissent:
That is, that the clause applies to all capital sentencing proceedi ngs,
regardl ess of whether a jurisdiction chooses to enploy jury sentencing.

Finally, several states, including Texas, allowjury sentencingin
noncapital cases. See Tex. CooECRM P. ANN. art. 37.07 8§ 2(b); ARk CooE
ANN. 8§ 16-90-107(b)(1); Ky. Rev. STAT. ANN. 8§ 532.055(2); Mo ANN. STAT.
8§ 557.036; VA. CobE ANN. 8§ 19.2-295. As we have noted at | ength, however,
the Confrontation Clause does not apply at noncapital sentencing. The
di ssent does not explain why jury sentencing should result in the at-
tachnent of the confrontation right at capital sentencing even though
that |ink-up does not exist at noncapital sentencing.
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The di ssent goes on to state that at the tinme of the Foundi ng,
“cases suggest that judges conducted noncapital sentencing in in-
formal proceedings featuring testinonial hearsay.” Therefore, ac-
cording to the dissent, “[h]istory supports constraining con-
frontation rights in noncapital sentencing, but capital sentencing
has a different history that suggests the Confrontation C ause
shoul d apply.”

This logic is flawed. The Franers did not know of an insti-
tution anal ogous to our capital sentencing procedure, because there
was no nechanismin the trials that operated as so-called “de facto
sent enci ng proceedi ngs” for the exercise of discretion even after
a jury determ ned that a defendant was eligible for the death pen-
alty by convicting himof a capital felony. A sentencing author-
ity’'s ability to select a |lesser punishnent in a capital case in
spite of death-eligibility is indeed a “post-constitutional” phe-
nomenon, and nothing in the history related by the di ssent expl ains
why the presunption should not be as foll ows: Now t hat capita
sentenci ng i ncludes such discretion, the exercise of it should be
treated in the sane manner in which the Franmers understood dis-
cretionary sentencing in the noncapital context to be treated with
respect to the use of testinonial hearsay.

Nei ther the text of the Sixth Amendnent nor the history of
murder trials supports the extension of the Confrontation Cl ause to

testinony relevant only to penalty selection in a capital case.
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Furthernore, the manner in which the Suprene Court has proceeded in
applying (vel non) Sixth Amendnent rights during sentencing pro-
ceedi ngs suggests there is no distinction between capital and ordi -
nary sentencing for Sixth Arendnent purposes, and accordingly the
Court provides no indication that the reasoning of WIIlians has
been abandoned in the capital context.

ii. The Ei ghth Anendnent

The Court’s Ei ghth Anendnent jurisprudence |ikew se does not
dictate that capital sentencing should be treated differently from
ordinary sentencing wwth regard to the application of the Confron-
tation Clause. Rather, the Court’s enphasis on individualized sen-
tencing in its Ei ghth Anendnent decisions |ends support to the
animating principle behind Wllians: Wen it cones to sentencing,
the nore informati on avail able for considerati on by the sentencing
authority, the nore confidence we can have in the appropriateness
of the sentence.

The di ssent asserts that

[t] he stringent “trial-like” procedures that govern capi -
tal sentencing derive from the Suprene Court’s unique
concern with reliability in death penalty cases. “In

capital proceedings generally, th[e] Court has demanded
that factfinding procedures aspire to a hei ghtened st an-
dard of reliability. This especial concern is a natural
consequence of the know edge that execution is the nost
i rrenedi abl e and unf at homabl e of penalties; that deathis
different.” Ford v. Wainwight, 477 U. S. 399, 411 (1986)
(internal citations omtted). Confrontationis essenti al
toreliability.

Not ably absent fromthe passage the dissent pulls fromFord is the
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citation the Court uses to support the notion that capital “fact-
findi ng procedures aspire to a hei ghtened standard of reliability.”
The Ford Court pointed to Spaziano, wherein it had opined that

[t] he absence of a lesser included offense instruction
increases the risk that the jury will convict, not be-
cause it is persuaded that the defendant is guilty of
capital nurder, but sinply to avoid setting the defendant
free. In Beck [v. Alabama, 447 U.S. 625 (1980)], the
Court found that risk unacceptable and i nconsistent with
the reliability this Court has demanded in capital pro-
ceedi ngs. The goal of the Beck rule, in other words, is
to elimnate the distortion of the factfinding process
that is created when the jury is forced into an all-
or - not hi ng choi ce between capital nurder and i nnocence.
Requiring that the jury be instructed on | esser included
of fenses for which the defendant nmay not be convicted,
however, would sinply introduce another type of distor-
tion into the factfinding process. We reaffirm our
comm tnent to the demands of reliability in decisions in-
vol ving death and to the defendant’s right to the benefit
of a | esser included offense instruction that may reduce
the risk of unwarranted capital convictions.

Spazi ano, 468 U.S. at 455-56.

| nportantly, as Spazi ano i ndicates, where the Court discusses
the need for reliability in the Ei ghth Anendnent context, it is not
t al ki ng about the appropriate sources for information introduced at
sentencing or even, nore generally, about the reliability of evi-
dence. It is instead focusing on (1) the need to delineate, ex
ante, the particular offenses for which death is a proportionate
puni shnment and (2) the need for the jury to be able to consider all
factors (particularly mtigating, but al so aggravating) rel evant to
choosing an appropriate puni shnment once the death penalty is in

play. Reliable death sentences, under the Ei ghth Anendnent, are
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those that result froma sentencing schene that guards agai nst ar-
bitrariness by streamining discretion at the eligibility stage,
and then allows for the exercise of wide-ranging discretion at the
sel ecti on stage.

In chastising a defendant for failing to recognize the “dif-
fering constitutional treatnent” accorded to the eligibility and
sel ecti on phases of capital sentencing, the Court has stated that
“[1]t isinregard to the eligibility phase that we have stressed
the need for channeling and limting the jury s discretion to en-
sure that the death penalty is a proportionate punishnment and
therefore not arbitrary or capricious inits inposition.” Buchanan
v. Angel one, 522 U. S. 269, 275 (1998). Wth regard to the sel ec-
tion decision, the Court in Wodson v. North Carolina, 428 U.S.
280, 305 (1976), stated that “[b]ecause of [the] qualitative dif-
ference [ between death and i nprisonnent], there is a correspondi ng
difference in the need for reliability in the determ nation that
death is the appropriate punishnent in a specific case.”

The Court explained that the need for greater reliability in
the sel ection of an appropriate puni shnent entails not stricter ev-
identiary rules, but the assurance of “individualized sentencing”’
once a defendant is eligible for the death penalty:

Consi derati on of both the of fender and the of fense in or-

der to arrive at a just and appropri ate sentence has been

vi ewed as a progressive and humani zi ng devel opnent. See

Williams v. New York, 337 U.S., at 247-249 . . ., Furman

v. Ceorgia, 408 U S., at 402-403 . . . (Burger, C.J.
dissenting). Wiile the prevailing practice of individu-
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al i zi ng sentencing determ nations generally reflects sim
ply enlightened policy rather than a constitutional im
perative, we believe that in capital cases the fundanen-
tal respect for humanity underlying the Ei ghth Arendnent,
see Trop v. Dulles, 356 US., at 100 . . . (plurality
opi nion), requires consideration of the character and
record of the individual offender and the circunstances
of the particular offense as a constitutionally indis-
pensabl e part of the process of inflicting the penalty of
deat h.

ld. at 304. Likewise, in Gegg v. Ceorgia, 428 U S. 153, 203
(1976), the Court rejected a constitutional challenge to “the w de
scope of evidence and argunent allowed at presentence hearings.”
We think that the Georgia court wisely has chosen not to
I npose unnecessary restrictions on the evidence that can
be offered at such a hearing and to approve open and
far-rangi ng argunent. So | ong as the evi dence i ntroduced
and the argunents nmade at the presentence hearing do not
prejudi ce a defendant, it is preferable not to i npose re-
strictions. W think it desirable for the jury to have

as nmuch information before it as possible when it makes
t he sentenci ng deci sion.

Id. at 203-04.

All of this is not to suggest that evidentiary reliability is
uni mportant at capital sentencing. Rather, the salient point is
that the particular reliability concern that distinguishes capital
sentencing fromordinary sentencing under the Ei ghth Arendnent is
not evidentiary reliability.

Evidentiary reliability surely is inportant at capital sen-

tencing, just as it is at noncapital sentencing.? The Suprene

Z Conpare, e.g., United States v. Jones, 132 F.3d 232, 241 (5th

Cir. 1998), aff’'d, 527 U S. 373 (1999) (stating that under the FDPA,
“t he def endant and t he governnent may i ntroduce any rel evant information
(continued...)
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Court’ s Ei ghth Arendnent jurisprudence, however, does not nmake evi -
dentiary reliability any nore i nportant at capital sentencing than
it is at noncapital sentencing, where the Confrontati on C ause does
not apply.

A def endant in any sentenci ng proceedi ng nust be given the op-
portunity to “deny or explain” the evidence against him and
Crawf ord does not suggest that confrontation is the only nmechani sm
t hrough which the reliability of testinony can be assessed. Cf.
Whorton v. Bockting, 127 S. . 1173, 1183 (2007). Rather, Craw
ford stands for the proposition that, where the clause applies,
confrontationis the only perm ssi bl e net hod of assessing reliabil -
ity:

To be sure, the Cause’s ultinmate goal is to ensure re-

liability of evidence, but it is a procedural rather than

a substantive guarantee. |t conmands, not that evidence

be reliable, but that reliability be assessed in a par-

ticular manner: by testing in the crucible of cross-

exam nati on.

Crawford, 541 U S. at 61.

Qur concl usionSSt hat the Confrontation Cl ause is inapplicable

to the presentation of testinony relevant only to the sentencing

Z(,..continued)

during the sentencing hearing limted by the caveat that such
i nformati on be relevant, reliable, and its probative val ue nust outwei gh
t he danger of unfair prejudice”) with U S.S.G 8§ 6A 1.3 (providing that
“['i]n resolving any dispute concerning a factor inportant to the
sentencing determ nation, the court nmay consider relevant information
without regard to its admissibility under the rules of evidence
applicable at trial, provided that the information has sufficient
indicia of reliability to support its probable accuracy”).
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authority’s sel ection decisionSSdoes not doom defendants to being
sentenced to death on the basis of unreliable hearsay evidence.
“Al though the Confrontation C ause does not apply at sentencing
proceedings, this is not to say that there are no constitutional
limtations on the use of hearsay evidence at such proceedings. A
def endant may not be sentenced on the basis of ‘m sinformation of
constitutional magnitude.’” Wse, 976 F.2d at 402 (citing Tucker,
404 U. S. at 447). Accordingly, “[d]ue process requires that sone
mnimal indicia of reliability acconpany a hearsay statenent,”
United States v. Petty, 982 F.2d 1365, 1369 (9th Gr. 1993), and “a
significant possibility of msinformation justifies the sentencing
court in requiring the Governnment to verify the [hearsay] inform-

tion,” Fatico, 579 F.2d at 712-13.

The FDPA in particul ar sets up a procedural framework at capi -
tal sentencing that adequately bal ances (1) the requisite access to
a Wi de range of information to achi eve i ndividualized sentences and
(2) the need to protect defendants frombeing sentenced on the ba-
sis of “msinformation of a constitutional magnitude.” Though the
FDPA states that the Federal Rul es of Evidence do not apply at cap-
ital sentencing, it also provides that a defendant may rebut any
information received at a hearing and nust be given a fair oppor-
tunity to present argunent as to the adequacy of the information

presented to establish the existence of any aggravating or mti-

gating factor. 18 U. S.C. § 3593(c). Additionally, under the FDPA
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a sentencing judge nmay exclude information if its probative val ue
i s out wei ghed by t he danger of creating unfair prejudice, confusing
the issues, or msleading the jury.

e. Concl usi on

Based on the foregoing, the principles underlying WIllians are
rel evant, persuasive, and ultimately fatal to Fields’s Confronta-
tion Cause challenge. Gven the particular inportance of indi-
vi dual i zed sentences in capital cases, we will not “freez[e] the
evidential procedure of sentencing in the nold of trial procedure,”
Wllianms, 337 U S. at 251, where, as here, challenged testinony is
relevant only to a sentencing authority’s sel ection decision. The
district court did not err in admtting the challenged statenents.

2. ALLEN CHARGE

About five hours after sentencing deliberations began, the
jury sent a note asking “[i]f we cannot cone to a unani nous vote on
either death or life inprisonnment wthout possibility of release,
what options does the court have for punishnent?” The court re-
sponded, w thout objection, “[y]ou are instructed on page 16 of the
Puni shnent Phase Charge of the Court as follows: ‘If you are un-
able to unani nously agree on either punishnment option, the Court
w Il inpose puni shnment, which cannot be a sentence of death.’ Be-
yond that, | amunable to answer your question.”

Forty mnutes later the jury sent a note stating that “[we

cannot cone to a unani nous agreenent.” The court responded with
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the supplenental instruction “[p]lease continue your delibera-
tions.” |d. Approximtely one hour later the jury returned a un-
ani nous sentence of death.

Fields clains the supplenental instruction, to which he did
not have the opportunity to object in the district court, inperms-
sibly coerced a verdict of death. W review for abuse of discre-
tion supplenental instructions telling a jury to continue deli ber-
ating. See United States v. Straach, 987 F. 2d 232, 243 & n. 13 (5th
Cir. 1989).

In Allen v. United States, 164 U S. 492, 501 (1896), the
Court stated that “[t]he very object of the jury systemis to se-
cure unanimty by a conpari son of views, and by argunents anong t he
jurors thenselves.” If ajury is having difficulty reaching a un-
ani nous verdict, it is permssible to instruct it

that in a large proportion of cases absolute certainty
coul d not be expected; that, although the verdict nust be
the verdict of each individual juror, and not a nere ac-
qui escence in the conclusion of his fellows, yet they
shoul d exam ne the question submtted wth candor, and
wth a proper regard and deference to the opinions of
each other; that it was their duty to decide the case if
they could conscientiously do so; that they should Iis-
ten, wwth a disposition to be convinced, to each other's
argunents; that, if nmuch the | arger nunber were for con-
viction, a dissenting juror should consider whether his
doubt was a reasonabl e one whi ch nade no i npressi on upon
the m nds of so many nen, equally honest, equally intel-
ligent with hinself. |If, on the other hand, the majority
were for acquittal, the mnority ought to ask thensel ves
whet her they m ght not reasonably doubt the correctness
of a judgnent which was not concurred in by the majority.

ld. Any simlar supplenental instruction that urges nenbers of a
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deadl ocked jury to forego their differences i s now known as an “Al -
| en charge,” or “the dynam te charge, the third degree instruction,
t he shotgun instruction, or the nitroglycerin charge.” Uni t ed
States v. Bailey, 468 F.2d 652, 666 (5th Gr. 1972). This “stan-
dard supplenental instruction has been well-received by the na-
tion's trial court judges. The charge is used precisely because it
wor ks, because it can blast a verdict out of a jury otherw se un-
able to agree that a person is guilty.” Id.

Fi el ds contends that the instruction “[p]lease continue your
del i berations” is inpermssible because it contained none of the
protective | anguage of the traditional Al len charge, telling jurors
not to forego their conscientiously-held views. The gover nnent
contends, to the contrary, that the supplenental instruction is
perm ssi bl e because it contains none of the “dynamte” | anguage of
the traditional Allen charge, urging mnority jurors to reconsider
their views. In the absence of “dynamte” | anguage, the governnent
asserts, protective |anguage i s unnecessary.

We “scrutinize the Allen charge for conpliance with two re-
quirenents: (1) the semantic deviation fromapproved All en charges
cannot be so prejudicial to the defendant as to require reversal,
and (2) the circunstances surroundi ng the giving of an approved Al -
| en charge nust not be coercive.” United States v. Lindell, 881
F.2d 1313, 1321 (5th Gr. 1989) (internal citations and quotations

omtted). Qur decision in Straach forecloses Fields' s argunment
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that the variation on the Allen charge was unfairly prejudicial and
coerci ve.

In Straach we considered the foll owi ng charge given to a dead-
| ocked jury: “‘Considering the length of the trial and the anount
of the evidence to be considered, the Court requests that you con-
tinue your deliberations in an effort to reach a verdict on all
counts.’” 987 F.2d at 243. Fi nding no abuse of discretion, we
stated that

[t] he note did not coerce the mnority jury nmenbers into

agreenent with the magjority, or set atine limt on de-

i berations. The note expressed no opinion as to what

kind of verdict the court preferred . . . . O course,

the phrase “considering the length of the trial and the

anount of the evidence to be considered” m ght have been

read by a juror to nean that the result shoul d be obvi ous

to all jurors upon due consideration of the evidence.

However, it remains difficult to construe the note as co-

ercive or as favoring a particular verdict, insofar as it

sinply urged that “an effort” be nmade to reach a unani -

mous verdict. Thus, evenif the note’ s | anguage devi at ed

in sonme respects fromthat of previously approved Allen
charges, it was acceptabl e.

| d. (enphasis added). The instruction here, simlar to the one in
Straach, is arguably even |ess problematic than the one upheld
there, because the instant instruction contains no | anguage i n any
way suggesting that “the result shoul d be obvious.”

Fields’s attenpt to distinguish Straach on the ground that the
suppl enental instructioninthis casetoldjurors to “keep deli ber-
ating,” without any | anguage indicating that only “an effort” need
be made, i s unpersuasive. Wthout setting any tine limt on delib-

erations or indicating that a verdict nust be reached, the idea
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that only “an effort” is required is inplicit in the sinple in-
struction to “continue deliberations,” particularly considering
that the jury had been deliberating for only six hours when the in-
struction was given.

Finally, contrary to Fields s suggestion, the fact that the
jury handed down a unani nous sentence of death approxinmately one
hour after receiving the supplenental instruction does not indicate
that the instruction was coercive. |In Mntoya v. Scott, 65 F.3d
405, 409-10 (5th Gr. 1995), we found no coercion even where the
jury returned its verdict within forty mnutes of receiving the
chal | enged suppl enental instruction. On the basis of Straach, the
district court did not abuse its discretionininstructing the jury
to continue its deliberations.

3. GOVERNMENT' S CLOSI NG ARGUMENT

I n the governnent’ s cl osi ng argunent at sentenci ng, the prose-
cutor enployed a televisual “picture in picture” netaphor, telling
the jury to imagine that Fields's activities before, during, and
after Col eman’ s nurder were playing on one screen, while Col eman’s
activities before and at the tinme of her nurder were playing on the
other. Fields did not object to the manner or content of the pro-
secutor’s discussion. He asserts, for the first tinme on appeal
that the district court violated his due process and Ei ghth Anmend-
ment rights by all ow ng the governnent to use this netaphor. Addi-

tionally, he argues that the governnent’s use of the netaphor re-
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sulted in a sentence based in part on “passion, prejudice, or other
arbitrary factor,” in violation of 18 U S.C. 8 3595(c)(2)(A).

“As a general rule, constitutional and other |egal questions
are reviewed de novo.” United States v. Del gado-Nunez, 295 F.3d
494, 496 (5th Cr. 2002) (internal citations and quotations omt-
ted). Clains of error not preserved at trial, however, are re-
viewed for plain error only. FeED. R CRM P. 52(Db).

Fields clains that conparative worth argunents that encourage
the jury to conpare the value of the victimis life with the de-
fendant’ s are i nperm ssi bl e under Payne v. Tennessee, 501 U S. 808
(1991). In Payne, however, the Court held only that the Eighth
Amendnent does not erect a per se bar to victiminpact evidence and
that such evidence is admssible unless it is “so unduly prejudi-
cial that it renders the trial fundanentally unfair.” |I|d. at 825.

Wth regard to conparative worth argunents, the Court stated
only that the “concern . . . that the adm ssion of victiminpact
evidence permts a jury to find that defendants whose victins were
assets to their community are nore deserving of punishnent than
t hose whose victins are perceived to be |l ess worthy” is |argely un-
warrant ed, because victim inpact evidence is rarely offered for
such a purpose. |d. at 823.

Thus, to the extent that the Court expressed disapproval of
conparative worth argunents, it did soonly with regard to victim

to-victim conparisons, not victimto-defendant conpari sons. I n-
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deed, in Hunphries v. Ozmnt, 397 F.3d 206, 224 n.8 (4th Cr.),
cert. denied, 126 S. C. 128 (2005), the court noted that Payne
does not forecl ose victi mdefendant conparisons; it suggested that
“[a] victimto-victimconparison is nore pernicious than a victim
t o- def endant conpari son because, not only does it invite a com
mentary on coll ateral evidence not properly before the jury (the
wort hi ness of other nenbers (victins) of society), it does not
counteract the defendant’s mtigating evidence, which was one of
the main goals of Payne.”

G ven that victim inpact evidence and evidence of a defen-
dant’s character (both positive and negative) are adm ssible at
capital sentencing, it isdifficult to discern howthe prosecutor’s
use of the picture-in-picture netaphor violated Fields' s constitu-
tional and/or statutory rights. The purpose of the netaphor, aside
fromestablishing a chronol ogy of events, was to highlight the non-
statutory aggravating factors the governnment was trying (and is
permtted) to establish: that Coleman was the nother of a newborn
who needed her attention and that Fields is a consistently viol ent
man who cruelly took her |ife away. Accordingly, there is no er-
ror, let alone plain error, in allowi ng the governnment to present
its closing argunent as it did.

4. EXPERT TESTI MONY ON FUTURE DANGEROUSNESS

Fields clains that i ntroduci ng certain expert psychiatric tes-

tinony on the issue of future dangerousness constituted error.
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a. Statutory Chall enge

Fiel ds contends that the district court commtted statutory
error inadmtting the expert testinony of a forensic psychiatrist,
Dr. Coons, during the punishnment phase of trial. Qur reviewis for
abuse of discretion. See Hall, 152 F.3d at 402.

i. Backgr ound

Prior to Dr. Coons testifying, Fields noved to exam ne him
outside the presence of the jury to make a chal |l enge pursuant to
Daubert v. Merrell Dow Pharnaceuticals, 509 U S. 579 (1993). The
court granted Fields’'s notion to exam ne Dr. Coons regarding the
reliability of predicting future dangerousness. However, the court
ultimately overrul ed Fiel ds’s obj ections and al | owed t he Gover nnent
to call Dr. Coons to testify.

After Dr. Coons testified regarding his education and exper-
i ence, the prosecutor posed a hypothetical, which consisted of the
facts of the instant capital nmurder and sone of Fields’ s background
and crimnal history. Based upon this hypothetical, the prosecutor
asked Dr. Coons whether such an individual would constitute a
future danger to others, including persons in a correctional
facility. Dr. Coons responded that there was a “probability of
future viol ence.”

ii. Analysis

On appeal, Fields nmakes clear that he is not arguing that

psychiatric predictions of future dangerousness during the pun-
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i shment phase are i nadm ssi bl e per se. Instead, he states that the
“question is whether the evidence before the trial court on this
record reflected a showing of reliability sufficient to support the
adm ssion as expert opinion of Dr. Coons’s admttedly subjective
and nonscientific prediction about Fields’s future dangerousness.”

(1) Daubert Does Not Apply

We first address the argunent that standards governing the
adm ssibility of expert evidence at trial should also govern,
either strictly or | oosely, at capital sentencing. Federal Rul e of
Evi dence 702 provi des that expert evidence is admssible if, inter
alia, it “is the product of reliable principles and nethods” that
are applied “reliably to the facts of the case.” |In Daubert, the
Suprene Court held that Rule 702 superseded the requirenent of
general acceptance for adm ssion of scientific expert testinony.
See 509 U. S. 579. “Under Daubert, the district court conducts a
‘“prelimnary assessnent of whether the reasoning or nethodol ogy
underlying the testinony is scientifically valid and of whether
t hat reasoni ng or net hodol ogy properly can be applied to the facts
inissue.’”” United States v. Norris, 217 F.3d 262, 269 (5th Cr
2000) (quoting Daubert, 509 U S. at 592-93) (also citing FED. R
Evip. 702). Daubert “provides an illustrative list of factors that

may aid a court in evaluating reliability.” Mathis v. Exxon, 302
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F.3d 448, 460 (5th Gr. 2002).%

The amicus curiae in this case, the American Psychol ogi cal
Associ ation, urges that we formally adopt the Daubert reliability
factors for determning the admssibility of expert evidence in
federal death penalty sentencing hearings. Simlarly, Fields
argues that a district court nust apply Daubert or conduct a quasi -
Daubert inquiry when deciding whether to admt proffered expert
testinony at the punishnent phase of a federal capital nurder
trial. Fi el ds contends that although the Daubert test “may not
apply by its own ternms under the FDPA, . . . the sane principles
necessarily informthe i nquiry whet her proffered evidence neets the
applicable statutory requirenents, as well as the overarching
constitutional command of ‘heightened reliability.’” W reject
bot h positions.

No Circuit that we are aware of has applied Daubert to

sentenci ng.?® Moreover, as Fields acknow edges, the FDPA provides

#Those factors are “(1) whether the expert’s theory can be or has
been tested; (2) whether the theory has been subject to peer review and
publication; (3) the known or potential rate of error of a technique or
t heory when applied; (4) the existence and nmai nt enance of standards and
controls; and (5) the degree to whichthe technique or theory has been

generally accepted in the scientific community.” Mat his, 302 F.3d
at 460.

®See United States v. Barnette, 211 F.3d 803, 815 (4th Cir. 2000)
(“We need not address whet her Daubert applies to sentencing hearings,
because, even assuming that it does, we find the evidence neets its
standard for admi ssibility.”); see also Flores v. Johnson, 210 F. 3d 456,
464-70 (5th Cir. 2000) (specially concurring, Grza, J.) (questioning
the constitutionality of admitting an expert’'s testinony regarding

(continued...)
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that evidence may be admitted “regardless of its admssibility
under the rules governing adm ssion of evidence at crimnal
trials.” 18 U S.C. 8§ 3593(c) (enphasis added). The FDPA by its
ternms does not fully inplenment the Federal Rul es of Evidence at the
puni shnment phase. Since Daubert’s hol di ng was based on t he Feder al
Rul es of Evidence, it is not directly applicable.

That does not entirely answer the question as to whether sone
quasi - Daubert inquiry is required to satisfy the FDPA. Fields ar-
gues that other parts of the FDPA should informour inquiry, spe-
cifically pointing to section 3593(c) that provides that Dr.
Coons’s testinony may be excluded if Fields has shown that its
“probative value is outweighed by the danger of creating unfair
prejudi ce, confusing the issues, or nmsleading the jury.”?® W are
sonewhat synpathetic to the argunent, but ultinmately cannot read a
provision into the FDPA that eval uating the probative val ue of ex-
pert testinony for sentencing purposes requires a form of Daubert
hearing. Fields cannot point us to where such a requirenent ap-
pears, even inplicitly, in the text, history or |logic of the FDPA

Hs statutory argunent is unavailing and is better couched as a

2(...continued)
future dangerousness after Daubert); cf. Tigner v. Cockrell, 264 F.3d
521, 526-27 (5th Cir. 2001) (declining an invitation to hold that
Daubert required the exclusion of expert future dangerousness testinony
because it would constitute a new rule on collateral review).

% The | anguage of section 3593(c) is very simlar to Rule 403 of
the Federal Rules of Evidence except that Rule 403 provides that
evidence may be excluded if the probative value is substantially
out wei ghed by, anong other things, the danger of unfair prejudice.
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constitutional claimbased in the Eighth and Fifth Arendnents. Un-
fortunately for Fields, that constitutional argunent is foreclosed
and it is beyond our power to revisit it. See Part IIl.A 2.Db.

(2) Barefoot v. Estelle’'s Logic Undern nes
Fields’'s General Reliability Arqgunent

Fi el ds al so argues nore general ly under section 3593(c) that,
if Dr. Coons’s testinony is shown to be unreliable, the “evidence
cannot assist the jury as it is plainly not ‘probative of any-
thing.” W are not persuaded by this argunent.

“The Federal Death Penalty Act . . . erects very |low barriers
to the adm ssion of evidence at capital sentencing hearings. Since
the need to regulate the scope of testinony is |l ess at the penalty
phase than at the guilt phase of trial, parties may present
evidence ‘as to any matter relevant to the sentence.’”? United
States v. Lee, 274 F. 3d 485, 494 (8th Cr. 2001) (quoting 18 U. S. C.
8§ 3593(c)). As noted above, the sole statutory restriction is that
evi dence may be excluded if it is nore prejudicial than probative.

The semnal case regarding whether expert testinony is
reliable and shoul d be all owed with respect to future dangerousness
predi ctions during the punishnment phase of a capital nurder trial
is Barefoot v. Estelle, 463 U S. 880 (1983). Al t hough Bar ef oot

i nvol ved a constitutional challenge on collateral review and thus

2" To say t he scope of valid sentencing evidence i s broader does not
necessarily signify that the formtestinony may take shoul d be | ooser.
“The FDPA expressly supplants only the rul es of evidence, not constitu-
tional standards.” United States v. Johnson, 239 F. Supp. 2d 924, 946
(N.D. lowa 2003).
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is not technically controlling, the Suprene Court’s reasoning cer-
tainly nust informour analysis of this related issue. Utimtely,
Barefoot’s sweeping logic requires us to reject Fields s general
reliability argunent.

In Barefoot, the petitioner argued that the testinony of two
psychiatrists regarding his future dangerousness during the pun-
i shment phase of his state capital nurder trial was unconstitu-
tional. Barefoot broadly argued that psychiatrists (1) were in-
conpetent to predict future dangerousness to an acceptabl e degree
of reliability and (2) should not be permtted to testify regarding
future dangerousness in response to a hypothetical or wthout
exam ni ng the defendant. ld. at 896. He also argued that his
death sentence should be set aside because the testinony was un-
reliable under the particular circunstances of his case. The
Suprene Court rejected all his argunents. |Id.

Wth respect to the argunment that no psychiatrist should
testify as to the future dangerousness of a defendant, the Suprene
Court explained that such a rule “is contrary to our cases.” |d.
Because predicting future dangerousness “is a constitutionally
acceptable criterion for inposing the death penalty,” and it is
“not inpossible for even a lay person sensibly to arrive at that
conclusion, it makes little sense, if any, to submt that psychia-
trists, out of the entire universe of persons who m ght have an

opi nion on the issue, would know so little about the subject that
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they should not be permtted to testify.” 1d. at 896-97 (citing
Jurek v. Texas, 428 U.S. 262 (1976)); see also Estelle v. Snith,
451 U. S. at 473 (reiterating the validity of Jurek and in “no sense
di sapprovi ng the use of psychiatric testinony bearing on the issue
of future dangerousness”).

Additionally, the Court reasoned that, to accept Barefoot’'s
argunent that expert testinony predicting future dangerousness “is
far too unreliable to be adm ssible would imediately call into
question those other contexts in which predictions of future
behavior are constantly nmade.” Barefoot, 463 U S. at 898; see
e.g., O Connor v. Donaldson, 422 U S. 563 (1975) (explaining that
expert psychiatrists and psychologists interpret facts that de-
term ne whether an i ndividual is dangerous to hinself or others and
in need of civil commtnent). The Court further explained that
expert testinony regarding future dangerousness “nmay be countered
not only as erroneous in a particul ar case but also as generally so
unreliable that it should be ignored.” Barefoot, 463 U S. at 898.

Simlarly, the Barefoot Court refused to accept the Anerican
Psychiatric Association’s position in its amcus brief that such
expert testinony should be barred as unreliable because it was in
error “nost of the tine.” ld. at 901. Noting that it had re-
jected the sanme view in Estelle v. Smth, the Court was “not

persuaded that such testinony is alnost entirely unreliable and

that the fact-finder and the adversary systemw || not be conpetent
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to uncover, recogni ze, and take due account of its shortcom ngs.
ld. at 899.

The Suprene Court also rejected Barefoot’s argunent that
future dangerousness testinony should be based upon personal ex-
am nation rather than hypotheticals. The Court recognized that
expert testinony, including responses to hypotheticals, was rou-
tinely admtted if it assisted the factfinder. ld. at 9083. | t
further observed that neither the extant Federal Rules of Evidence
nor state law |l ent support to the argunent that the use of hypo-
theticals was unconstitutional. |d. at 904-05.

Finally, Barefoot asserted that the use of hypotheticals in
his case violated due process of |aw. ld. at 904. The Suprene
Court summarily found no constitutional violation. The Suprene
Court stated that “to agree with petitioner’s basic position would
seriously undermne and in effect overrule Jurek,” and it was not
inclined to do so. |d. at 906 (enphasis added). 28

As previously set forth, although we recogni ze that Barefoot
i nvol ved a constitutional challenge, its reasoning infornms us in

assessing the instant case. Indeed, Fields’s statutory argunent is

B A recent opinion by Justice Stevens confirmed the breadth and
continuing viability of Barefoot. See United States v. Scheffer, 523
U S 303, 334 (1998) (Stevens, J., dissenting) (“There is no |egal
requi rement that expert testinmony nust satisfy a particular degree of

reliability to be adm ssible. Expert testinony about a defendant’s
‘future dangerousness’ to determine his eligibility for the death
penalty, even if wong ‘nost of the tinme,’” is routinely admtted.”)

(enmphasi s added). No nenber of the Scheffer Court disagreed.
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laced with references to the heightened reliability requirenent
under the Ei ghth Anendnent. In addition, the Barefoot Court’s
pragmati c concerns about rejecting future dangerousness testinony
apply equally here. Furthernore, the argunents urged t odaySSt hough
framed formally in statutory ternsSSare sim lar in substance to the
ones rejected in Barefoot. For exanple, the am cus in Barefoot,
i ke the am cus here, argued that the future dangerousness net hods
inissue could be in error nost of the tine. Likew se, both Fields
and Barefoot chal | enged the experts’ testinony based upon the fail -
ure to personally exam ne the defendant and the use of hypotheti -
cals. The logic of Barefoot neets these chall enges.

In the instant case, Dr. Coons’s testinony was probative
because Fields’s jury was required to make an assessnent of future
danger ousness and because the jury could benefit fromthe opinion
of a psychol ogi cal expert on that matter. Moreover, as Barefoot
noted, the adversarial systemreduces any prejudicial unreliability
in future dangerousness expert testinony because it can expose the
flaws in such testinmony. For these reasons, we reject the claim
that Dr. Coons’'s testinony was so unreliable that the district

court abused its discretion? by admtting it.?3°

2 Since our review is deferential, we need not address whether a
district court could opt to exclude future dangerousness testinmony on
reliability grounds. W hold only that it was not an abuse of
discretion to adnmit such testinony.

% Fields makes three final arguments which require little dis-
cussi on. Hs clains that the testinony at issue (1) invaded the

(continued...)
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b. Consti tutional Chall enge

Fi el ds al so clains that the adm ssion of Dr. Coons’s testinony
regardi ng future dangerousness during t he puni shnent phase vi ol at ed
his rights under the Eighth and Fifth Arendnents. Barefoot fore-
closes this claim As to Fields s argunent that Barefoot shoul d be
revisited, it is the Suprene Court’s prerogative, not ours, to con-
sider revisiting its precedent. See, e.g., Rodriguez de Quijas v.
Shearson/ Am Express, 490 U. S. 477, 484 (1989).

5. PROOF BEYOND A REASONABLE DOUBT AND THE WEI GHI NG PROCESS

In Fields's final claim of sentencing error, he seeks to
extend the Suprene Court’s decision in Rng v. Arizona, 536 U S.
584 (2002). Specifically, he argues that the FDPA violates the
Si xth Anmendnent, as construed in Ring, because it does not require
the jury to apply the reasonabl e doubt standard i n deci di ng whet her
the aggravating factors outweigh the mtigators.

In Ring, the Suprene Court applied Apprendi v. New Jersey to
capital cases. It reiterated, “If [Congress] nmakes an increase in

a defendant’s authori zed puni shnent contingent on [a] finding of a

39(....continued)
province of the jury or (2) would be “unfairly prejudicial” even if
reliable have no nerit. Additionally, we reject Fields' s conplaint that
the court abused its discretion by not articulating on the record its
bal ance of probative value and unfair prejudice under section 3593(c).
Assum ng arguendo that such an articulation would be required in the
context of section 3593(c), Fields's “failure to request specifically

an on-the-record articulation . . . is fatal to his appeal on this
point.” United States v. Fox, 69 F.3d 15, 20 (5th Cir. 1995) (Rule
404(b)).
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fact, that fact—o matter how [ Congress] | abel s it—nust be found by
a jury beyond a reasonabl e doubt.” 536 U.S. at 602 (citing Appren-
di v. New Jersey, 530 U S. 466, 482-83 (2000)). Contrary to
Fields’s contention, this rule does not require the jury to apply
t he reasonabl e doubt standard during the wei ghing process.

The Apprendi/Ring rule does not extend to the ultimte de-
cision whether to inpose the death penalty. Capital defendants
have no constitutional right to ajury at sentencing. See Proffitt
v. Florida, 428 U S. 242, 252 (1976) (plurality opinion). |ndeed,
the Suprene Court has explicitly held that judges may do the
wei ghing of aggravating and mtigating circunstances consistent
wth the Constitution. See Cenons v. Mssissippi, 494 U S. 738,
745 (1990). The Court’s Apprendi line of cases reveals that the
reasonabl e doubt standard is appurtenant to the right to jury

trial.3 Since the Constitution does not require a jury to do the

%This was recently explained, in the context of the United States
Sent enci ng Gui del i nes, by the en banc Third Circuit:

None of the facts relevant to enhancenents or departures
under the Guidelines can increase the maxi mum puni shnment to
whi ch t he def endant i s exposed. The Due Process C ause thus
affords no right to have these facts proved beyond a
reasonabl e doubt. Harris [v. United States], 536 U. S. [545,]
558 [(2002)] (“Judicial factfinding in the course of
selecting a sentence within the authorized range does not
inplicate the . . . reasonabl e-doubt conponent[] of the Fifth
. Amendnment[]."). This holding accords with the
deci sions of each of our sister circuits that has addressed
this issue.

United States v. Gier, 475 F.3d 556, 566 (3d Cir. 2007) (en banc)
(sone citations onmtted, sone brackets and ellipses in original).
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wei ghi ng, we cannot conclude that the showing required nust be
proof beyond a reasonabl e doubt.

Mor eover, the Apprendi/Ring rul e shoul d not apply here because
the jury’'s decision that the aggravating factors outweigh the
mtigating factors is not a finding of fact. Instead, it is a

“hi ghly subjective,” “largely noral judgnent” “regarding the pun-

i shment that a particular person deserves . . . .7 Caldwell .
M ssissippi, 472 U S. 320, 340 n.7 (1985). In death cases, “the
sentence i nposed at the penalty stage . . . reflect[s] a reasoned

nmoral response to the defendant’s background, character, and
crime.” Penry v. Lynaugh, 492 U S. 302, 319 (1989) (enphasis in
original). The Apprendi/Ring rule applies by its terns only to
findings of fact, not to noral judgnents. See R ng, 536 U S. at
602.
The Suprenme Court’s reasoning in Kansas v. Marsh, 126 S. C

2516 (2006), supports our concl usion. In Marsh, the Court con-
strued a previous decision, Walton v. Arizona, 497 U S. 639 (1990),
as holding “that a state death penalty statute nmay pl ace the burden
on the defendant to prove that mtigating circunmstances outweigh
aggravating circunstances.” Mrsh, 126 S. C. at 2524. Addition-
ally, in a concurring opinion in Marsh, Justice Scalia recognized
that the Constitution does not require a reasonabl e doubt standard
as to the weighing process: “[T]he State could, as Marsh freely

admts, [adopt a] schene requiring the State to prove by a nere
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preponderance of the evidence that the aggravators outweigh the
mtigators.” 1d. at 2532 n.2. No nenber of the Marsh Court dis-
agr eed. Accordingly, we hold that the Sixth Amendnent does not
require a jury to be instructed that it nust find that the
aggravating factors outweigh the mtigating factors beyond a
reasonabl e doubt .

B. CGA M OF TRIAL ERROR

We first address Fields’'s argunents that the district court
commtted error that requires reversal of his convictions.
Utimately, we affirmeach conviction.

1. FAILURE TO CONSULT PUBLI C DEFENDER ON APPO NTED COUNSEL

Fields’s first guilt-phase claimis that the district court
erred by failing to secure the advice of the Federal Public
Defender (“FPD’) before appointing him capital counsel. The
appoi nt nent of counsel to represent indigent defendants in capital
cases is governed by 18 U S . C. § 3005. It provides that those
charged with federal capital offenses are entitled to two | awers,
one of whom “shall be learned in the law applicable to capital
cases.” Section 3005 further requires: “In assigning counsel under
this section, the court shall consider the recommendation of the
Federal Public Defender organization, or, if no such organi zation
exists in the district, of the Admnistrative Ofice of the United
States Courts.”

a. Backgr ound
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After Fields was charged wwth a capital offense, his attorney,
Scott Peterson, filed a notion pursuant to section 3005 asking the
court to appoint a second attorney learned in the |aw of capital
cases. Attorney Peterson advised the court that Rob Swanton had
agreed to be co-counsel. The court stated that Swanton was “nore
t han accept abl e” because he was “an excel |l ent, excellent attorney.”
Two days later, the court entered an order formally appointing
Swanton as | ead counsel. It found, “M. Swanton is learned in the
| aw applicable to capital cases and is qualified to appear as
counsel because of his distinguished prior experience in the trial
of death-penalty cases.” Fields made no objection either to the
court’s decision to appoint Swanton or to its failure to consult
the FPD before so deci ding.

After trial, Fields noved to supplenent the appellate record
wth the affidavit of Lucien Canpbell, the Federal Public Defender
for the Western District of Texas. In the affidavit, Canpbell
stated that the district court did not request his recommendation
for the appointnent of counsel. The court granted the notion to
suppl erent and acknow edged on the record that it did not confer
with the FPD. It also stated, “Scott Peterson and Rob Swant on were
appointed to represent M. Fields because of their years of ex-
perience in the crimnal defense field, including nunerous capital
cases. Additionally, M. Peterson was the Defendant’s attorney of
record on the original federal gun case for which he was in jail at
the tinme of his escape.”
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b. St andard of Revi ew

Fi el ds contends that we should review de novo even though he
raises the court’s nonconpliance with section 3005 for the first
ti me on appeal. However, a contenporaneous objection ordinarily is
required to preserve error. See United States v. d ano, 507 U S.
725, 731 (1993). None of Fields s argunents provides justification
for us to deviate fromthat general rule. Section 3005 cane into
play, at the earliest, only after the Governnent charged Fields
wth a capital offense. By that tine, Fields already was repre-
sented by counsel, Attorney Peterson. Fields had anpl e opportunity
to obj ect bel ow through his attorney on the grounds he now asserts.
Since he failed to do so, we review his claim for plain error.
Fields can only prevail if he shows “that (1) there is an error,
and that the error (2) is plain, (3) affects substantial rights,
and (4) seriously affects the fairness, integrity, or public
reputation of judicial proceedings.” See United States v. (@arza,
429 F.3d 165, 169 (5th G r. 2005), cert. denied, 126 S. . 1444
(2006) .

c. Analysis

Assum ng arguendo that Fields's claim wuld succeed on the
first two prongs of plain-error review, it fails on the third
prong. Fi el ds cannot show prejudice. He acknow edges that the
pur pose of securing the FPD s recommendation is to ensure the high-

quality representation necessary in capital cases. See United
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States v. Shepherd, 576 F.2d 719, 728-29 (7th Cr. 1978). He does
not argue, however, that the district court erred in determning
t hat Swant on was an “excellent” attorney who was |l earned in the | aw
of capital defense (indeed “distinguished’”) or that the court
incorrectly found that both his attorneys, Swanton and Peterson,
had each tried nunerous capital cases through years of experience
in the field of crimnal defense. Thus, Fields cannot show that
the error affected his substantial rights. 32

Unabl e to show actual prejudice, Fields argues that no such
show ng should be required due to the “fundanentally structura
character of the error.” The Suprene Court has indicated that the
structural error doctrine applies only in a “very limted class of
cases.” Neder v. United States, 527 U.S. 1, 8 (1999). Only errors
that “undermn[e] the fairness of a crimnal proceeding as a whole

require[] reversal without regard to the m stake’'s effect on

the proceeding.” See United States v. Dom nguez-Benitez, 542 U. S

2| nsofar as Fields suggests that either Swanton or Peterson may
have been i nadequate because neither had tried a case under the Federa
Death Penalty Act, that argunent is without nerit. Section 3005 nmakes
no state/federal distinction, and the guide to Federal Death Penalty
cases pronul gated by the Judicial Conference expressly rejects such a
distinction. See Guide to Judiciary Policies and Procedures, App. |-1
(1999) (“Ordinarily, ‘learned counsel’ should have distinguished prior
experience in the trial, appeal, or postconviction review of federa
death penalty cases, or distinguished prior experience in state death
penalty trials, appeals, or post-conviction review. ”) (enphasis in
original). |Indeed, as a practical matter, state courts often are the
only place that attorneys can gain significant capital experience. See
id. at 1-10 (“Because violent felony offenses, particularly hom cides,
rarely are prosecuted in the federal courts, thereis little opportunity
for federal court practitioners to |learn even the fundanental s rel evant
to the guilt phase defense of a federal death penalty case.”).
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74, 81 (2004). The statutory error asserted here is not so fun-
danental. Additionally, there is no “strong support” in the oper-
able statute to suggest an “inplied repeal” of Federal Rule of
Crim nal Procedure 52, which requires us to disregard errors that
do not affect substantial rights. See Zedner v. United States, 126
S. CG. 1976, 1989 (2006).

I n support of his argunent that the error here is structural,
Fields cites a line of Fourth Crcuit cases. See, e.g., United
States v. WIllianms, 544 F.2d 1215, 1218 (4th Cr. 1976) (holding
that failure to appoint second counsel under section 3005 “gives
rise to an irrebuttable presunption of prejudice”). This |ine of
cases i s inapposite. They all involve district courts’ failures to
appoi nt any second counsel. Such an error is considerably nore
serious than what occurred here. Mreover, the Third Grcuit has
explicitly rejected the Fourth Crcuit’s presuned-prejudice
approach to a court’s failure to appoint second counsel. See
United States v. Casseus, 282 F.3d 253, 256 n.1 (3d Gr. 2003).
Wthout taking sides in this Grcuit split, we decline to extend
the Fourth Crcuit’s approach in the way Fields suggests. Ac-
cordingly, we reject Fields’s claimthat failing to consult the FPD
before appointing capital counsel is structural error or that
prejudi ce nust be presuned. Since Fields cannot show prejudice,

his claimfails.
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2. CONFLICT OF | NTEREST/WAI VER OF RI GHT TO COUNSEL

Fields makes two related argunents surrounding his trial
attorney’s alleged conflict of interest. He argues, first, that
the district court’s refusal to appoint unconflicted substitute
counsel rendered his waiver of counsel involuntary.®* Second, he
contends that the district court neglected its “duty to inquire”
about an apparent conflict of interest. See Cuyler v. Sullivan,
446 U. S. 335, 347-48 (1980). The CGovernnment acknow edges that our
review of these issues is de novo. See United States v. Jones, 421
F. 3d 359, 362-63 (5th Cr. 2005).

a. Backgr ound

As the trial date approached, Fields filed a request asking
the trial court to appoint new counsel. He represented that “if
the Court d[id] not allowhimnewtrial counsel, that he i ntend[ed]
to represent hinself.” Fields had threatened several tines to
i nvoke his right torepresent hinself but ultimately w thdrew those
motions. The district court held an ex parte hearing on Fields’s
| at est notion.

At the hearing, Fields’s lawers informed the court that they
had tried in vain to persuade Fields that going pro se would be a
grave m st ake. Additionally, Fields's |lead attorney, Swanton,

advi sed the court of “one other issue that’s conme up” concerning

¥ Oherwise, Fields’'s waiver of counsel appears to have been
knowi ng and intelligent. |n any event, Fields nmakes no argunent to the
contrary.
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hi s co-counsel, Peterson

Back in 1987 . . .[,] there is a small entry in
[Fields s] juvenilerecord that indicates M. Peterson[, ]
when he was working for the MLennan County district
attorney’ s office[,] either authorized prosecution of M.
Fields for a—+f | renenber it correctly, it was a burg-
lary of a habitation case. |’mnot sure that M. Peter-
son was actually directly involved in the prosecution.
Frankly, M. Peterson cannot renmenber being involved in
that, and it sinply may be that sonebody fromthe police
or probation departnent called sonebody at the D.A's
of fice and asked for permssion to file a petition. W
have tal ked to M. Fields about that and while we don’t
really perceive it as a conflict, M. Peterson has cer-
tainly worked diligently on this case and that has never
been an issue through the two years of representation.
We talked to M. Fields about that and | et himknow t hat
sonebody sonewhere down the |ine may see that as a per-
ceived conflict of interest and that if he had any
concerns about that, he should talk with the Court about
it.

we' d éeftéiﬁly be happy to offer information or testinony

fromM. Peterson if you thought that was necessary as to

what he thinks his involvenent was in that prosecution

and put sonething on the record in that regard.
The entry to which Swanton referred states, “On 3-20-87 Scott
Pet erson, Assistant District Attorney, authorized the filing of a
del i nquency action agai nst Sherman.” Fields’s juvenile record does
not reflect any further involvenent in the action by Peterson.

After Swanton’s representation, the court allowed Fields to
speak about his request to replace his attorneys. Fields expressed
general i zed “suspicio[n]s” that his attorneys were in | eague with
the Governnent. He voiced disagreenent with his attorneys’ stra-
tegy, indicating that they were pursuing mtigation for the penalty
phase “when | repeatedly profess ny innocence.” “Their strategy

guarantees ne the death penalty.”
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At a subsequent hearing, Fields expressed generically, “[My
attorneys and | have a major conflict of interest . . . .” Fields
never mentioned any specific concern that Peterson had authorized
del i nquency proceedings against him as a twelve-year-old. The
district court did not seek further information concerning the
purported conflict. Utimtely, the court denied Fields s request
for new counsel and permtted himto proceed pro se.

b. Anal ysis

i. Voluntariness of Wiiver

(1) The Waiver Was Voluntary |If There Was No
Conflict of Interest

A court violates the Sixth Arendnment if it allows a defendant
to represent hinself wthout first obtaining a valid waiver of
counsel . See, e.g., United States v. Medina, 161 F.3d 867, 870
(5th Cr. 1998). A defendant cannot be forced to choose between
conflicted counsel and no counsel at all, and any wai ver of counsel
that results fromthose circunstances is not valid. See Dunn v.
Johnson, 162 F.3d 302, 307 (5th Cr. 1998).

However, i ndi gent defendants have no right to appoi nted coun-
sel of their choice. See, e.g., United States v. Breel and, 53 F. 3d
100, 106 n.11 (5th Gr. 1995). Rather, “[a] defendant’s refusa
W t hout good cause to proceed with able appointed counsel consti -
tutes a voluntary wai ver of that right.” Richardson v. Lucas, 741
F.2d 753, 757 (5th G r. 1984). *“The question [of voluntariness]
therefore boils down to whether [Fields] denonstrated good cause
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for the substitution of assigned counsel.” MKee v. Harris, 649
F.2d 927, 931 (2d Cr. 1981). One form of good cause for new
counsel SSt he only one rel evant hereSSis to show that counsel | abored
under a conflict of interest. See, e.g., United States v. Young,
482 F.2d 993, 995 (5th Cr. 1973).

(2) Insignificant or lInsubstantial Conflicts
Do Not WArrant Substitute Counsel

A district court need not appoint substitute counsel on
conflict-of-interest grounds if it is “satisfied that any conflict
does not ri sk conprom sing the defendant’s representation.” United
States v. Sol onon, 42 Fed. App’'x 88, 91 (10th Cr. 2002) (unpub-
lished).®* As the Eighth Circuit has held, a defendant is only
entitled to substitute counsel if the court finds significant
interference with an existing attorney’'s “ability to provide
zeal ous representation.” See United States v. Boone, 437 F. 3d 829,
839 (8th Cr.), cert. denied, 127 S. . 172 (2006). This foll ows
logically fromthe proposition that defendants are not entitled to
appoi nted counsel of their choice. That rule would be rendered a
nullity if insubstantial conplaints entitled defendants to

substitute counsel

%See Holl oway v. Arkansas, 435 U.S. 475, 484 (1978) (stating that
courts need not appoint new counsel where the risk that a conflict wll
materialize is “renpte”); see also United States v. Exson, 328 F. 3d 456,
460 (6th Cir. 2003) (“The proper focus . . . is on the quality of the
advocacy.”); Dunn, 162 F.3d at 307 (stating that a defendant’s waiver
of counsel is voluntary unless existing counsel is “constitutionally
i nadequat e”) (enphasis added).
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| ndeed, the only precedent we have found touching the specific
i ssue sub judice, Dunn v. Johnson, indicates that the conflict
asserted nust be significant to warrant substitute counsel. See
162 F.3d at 307. Dunn argued that his waiver of counsel was
i nvoluntary because his appointed attorneys had a conflict of
interest. In support of this claim Dunn asserted that, prior to
his trial, he had filed a mal practice suit against his attorneys.
W did not recognize this as a significant enough conflict of
interest to render Dunn’s waiver involuntary, pointing out that the
“mal practice suit . . . had been dism ssed as frivol ous three years
before his second trial.” 1d.%

(3) The Conflict A leged VWas Not Seri ous
Enough to Entitle Fields to New Counsel

Appl ying these principles to the case at bar, the supposed
conflict of interest was not sufficiently substantial such that
Fields was entitled to substitute counsel. Inportantly, this is
not a case where a defendant’s attorney previously was actively
i nvol ved in prosecuting the defendant. The record indicates that
Attorney Peterson did nothing nore than sign off summarily on a
request to initiate delinquency proceedi ngs agai nst Fields. More-

over, the juvenile adjudication occurred fifteen years before

® Conpare United States v. Creel, 158 F.App’'x 627, 628 (5th Cir.
2004) (unpublished) (defendant’s “di sagreenents with counsel” did not
“constitute[] good cause for himto receive a newattorney”) w th Young,
482 F.2d at 995 (“A showing that appellant’s appointed attorney had
di scl osed confidential defense matters to the prosecutor which would
damage the defense would have ampunted to ‘good cause’ for not
proceeding to trial with the sanme counsel.”).
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Fields’s capital trial. Also, it is inportant that Fields's
counsel did not “perceive it as a conflict.” District courts
reasonably may rely on defense counsel’s assessnent regarding the
potential for conflict. See Holloway v. Arkansas, 435 U S. 475,
485 (1978) (stating that the appointed attorney “is in the best
position professionally and ethically to determ ne when a conflict
of interest exists or wll probably develop in the course of a
trial”).

Qur conclusion is bol stered by Hernandez v. Johnson, 108 F. 3d
554, 558-61 (5th Cr. 1997), where we addressed a simlar alleged
conflict of interest. In Hernandez, the defendant clainmed that his
| awer had a conflict of interest because he previously had served
“as the elected district attorney” when sone of the defendant’s
prior convictions were obtained. I|d. at 558. During that service,

Her nandez’ s attorney had “signed a notion requesting psychiatric

eval uation of appellant . . ., signed a notion to dismss arelated
indictnment after Hernandez pled guilty, and . . . approved Her-
nandez’s plea bargain.” |d. at 558-59. W held that the attor-

ney’'s previous involvenent in Hernandez’'s prosecution was not
“personal or substantial enough to give rise automatically to an
actual conflict,” reasoning that he was only “tenuously and
nom nally connected to the prior cases agai nst Hernandez” and t hat
the attorney’s service for the state “ended nine years before.”

|d. at 560. Li kewi se, Peterson’s involvenent was nom nal and
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t enuous, rather than personal or substantial.

Fi el ds specul ates, however, that Peterson nmay have “conti nued
under a duty to the State of Texas not to undermne the finality
and integrity of the prosecution he authorized against Fields.”
Since Peterson woul d have a duty in capital sentencing proceedi ngs
to attack Fields’s past convictions, Fields reasons, this created
a conflict of interest. There are at |least three problens with
this argunent. First, we rejected a simlar argunent in Hernandez,
a death-penalty case. Second, Fields cites no authority for the
expansi ve duty he clains Peterson may have owed to Texas, whose
service Peterson | eft long before Fields’s trial. See Spreitzer v.
Peters, 114 F.3d 1435, 1452 (7th Cr. 1997) (rejecting a conflict-
of-interest claim where the attorney’s “supposedly conflicting
| oyalty” to the Governnent was “extrenely specul ative and renote”).
Third, Fields has given no indication that there was any good faith
basis for attacking the juvenile adjudication at issue. Under the
ci rcunst ances, Peterson did not |abor under a conflict of interest
substanti al enough to significantly threaten his ability to provide
Fields with effective representation. That being so, Fields’'s
wai ver of counsel was voluntary. %6

i Duty to Il nquire

% For the first timein his reply brief, Fields argues that he ac-
cused his attorneys of m sconduct, which gave rise to a conflict of in-
terest. W will not consider this argunent. Since it was not raised
in Fields's opening brief, the misconduct-accusation claim is
effectively waived. See United States v. Jackson, 426 F.3d 301, 304 n.2
(5th Cir. 2005).
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W now turn to Fields's argunent that the district court
failed to inquire into the conflict at issue. Hi s argunent fails
for two reasons.

(1) Under the Crcunstances, the Court
Adequately | nquired

First, the court adequately investigated the potential con-

flict. It held an ex parte hearing on Fields’s notion for substi-
tute counsel. At that hearing, the court listened to Fields' s | ead
attorney speak about the conflict. The attorney described the

nature of the prior prosecution, the approxi mte date on which it
took place, and the extent of Peterson’s involvenent in it. The
court also heard Fields's counsel’s opinion that the “issue” was
not really a conflict and had not affected the quality of Fields’s
representation. Afterward, the court gave Fields the opportunity
to discuss the alleged conflict, which he declined to do.

Fi el ds conpl ains that the court did not affirmatively question
the parties involved. Yet, the purpose of the duty to inquire is
to assure that the court is apprised adequately of “the nature of
a conflict” and its potential inpact on counsel’s capacity to
represent the defendant. See United States v. Hunphrey, 287 F. 3d
422, 437 (6th Gr.), overrul ed on other grounds by United States v.
Leachman, 309 F.3d 377 (6th Cr. 2002). Here, that purpose was
sati sfied because discussions the court heard on the record ap-
prised it sufficiently of the relevant facts. See Hol |l eman v.

Cotton, 301 F. 3d 737, 744 (7th Cr. 2002) (noting, while addressing
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a duty-to-inquire issue, “the presunption that attorneys nake
truthful representations tothe court”); United States v. Hurn, 952
F.2d 190, 195 (8th Cr. 1991) (“Adistrict court may give substan-
tial weight to defense counsel's representations regarding
conflicts of interest.”). Those facts showed that the conflict was
i nsubstanti al .

Where a conflict appears serious and the existing information
available tothe court islimted, “probing and specific questions”
i ndeed may be required. See WAYNE R LAFAVE ET AL., 3 CRIM NAL PROCEDURE
8§ 11.9(b) (3d ed. 2000). But that is not the case here. The duty
to inquire is not so formalistic as to require affirmative
guestioning when such is rendered unnecessary because the parties
have volunteered all the relevant information for a court to
determ ne that no substantial conflict exists. “[T]he trial court
did not have a duty to inquire any further.” See Dunn, 162 F. 3d at
307.

(2) Any Failure to lIlnquire Further Did Not
Affect the Voluntariness of Fields's Wi ver

Second, even if the court should have nade a greater inquiry,
Fi el ds has made no showi ng, as di stingui shed fromnere specul ati on,
that the district court would have | earned anything material from
that inquiry. See United States v. Fish, 34 F.3d 488, 493 (7th
Cir. 1994) (exam ning whether “the alleged failure of the court to
del ve deeper into the alleged conflict resulted in its |acking any

material information to nake the conflict determnation”). Afail-
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ure to inquire would not, in and of itself, be Sixth Amendnent
error warranting reversal. See M ckens v. Taylor, 535 U S 162
(2002). Moreover, without showing that the court failed to elicit
i nformation that woul d have reveal ed a substantial conflict, Fields
cannot show that any failure to inquire affected the voluntariness
of his waiver of counsel. Fields s unsupported hypot hesi zi ng that
he m ght not have waived counsel had the court explained to him
“the kinds of conflicts tolerated by law is not sufficient.

Finally, we note that Fields’s (1) suspicions that his at-
torneys were in cahoots with the Governnent and (2) generic asser-
tions of a conflict of interest did not inpose upon the court a
duty toinquire further. The Suprene Court has stated that nerely
a “vague, unspecified possibility of conflict” does not trigger a
duty to inquire. See Mckens, 535 U S. at 168-69. Fields's
nebul ous statenents rai sed nothing nore than a vague, unspecified
possibility of conflict.?

| ndeed, Fields’s previous requests for new counsel reflect
that he m sunderstood the term*“conflict of interest.” He used the

termto signify a “conflict” between his own view of appropriate

% Fields also suggests that the district court failed to inves-
tigate the reasons for his dissatisfaction with his attorneys before

denying his request for new counsel. The record shows ot herw se. As
stated above, the court invited Fields to explain his qualnms with his
present counsel. Fields's explanation sinply did not provide good cause

f or new counsel .
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trial strategy and that of his counsel.® Mere disagreenent about
strategic litigation decisions is not a conflict of interest. See,
e.g., United States v. Corona-Garcia, 210 F.3d 973, 977 n.2 (9th
Cir. 2000). 1In context, then, Fields’ s unspecified assertions of
a conflict appear even nore benign.

I n conclusion, Fields' s clains surroundi ng Peterson’s al |l eged
conflict of interest fail.

3.  JURY I NSTRUCTI ON ON SI GNI FI CANCE OF THE | NDI CTIMENT

Fi el ds argues that the district court erred ininstructingthe
jury venire about the significance of the grand jury’s decision to
indict him The court instructed the jury venire that the grand
jury’s finding of probable cause neant the grand jury believed
“nore likely than not” that Fields had commtted the offense
Fiel ds points out that the probable cause standard is |ower than
t he preponderance standard. See, e.g., United States v. Watson
273 F.3d 599, 602 (5th Cr. 2001). The Governnent argues, inter
alia, that any error did not prejudice Fields.

Because Fields did not object to the instruction below, his
claimis reviewed for plain error. See United States v. Sal dana,
427 F.3d 298, 304 (5th Gir.), cert. denied, 126 S. Ct. 810 (2005),

and cert. denied, 126 S. C. 1097 (2006). He bears the burden of

¥ For exanple, in late 2003 Fields wote to the court: “Defense
counsel informed ne of their strategy and | disagreed therefore rose a
conflict. . . . There is a serious conflict of interest and if ny

Attorneys woul d have informed me of their strategy sooner, this notion
woul d have reached you sooner.”

66



show ng that the error affected his substantial rights. See, e.g.,
Garza, 429 F. 3d at 169. Fields cannot carry this burden. The jury
venire was repeatedly instructed that the grand jury’s indictnent
could not be considered as evidence. Additionally, the court
instructed that Fields nmaintained the presunption of i nnocence. It
advi sed that the Governnent bore the burden of proving guilt beyond
a reasonabl e doubt and gave a correct definition of that standard
of proof. The petit jury never was instructed to apply the pre-
ponder ance st andar d.

In sum al though the court incorrectly advised the jury venire
about the grand jury' s finding, it correctly instructed the petit
jury about its own task and correctly required that it performthat
task independently fromthe indictnment. “Jurors are presuned to
follow their instructions, and there is no reason to assune that
they did not do so in this instance.” Wods v. Johnson, 75 F.3d
1017, 1036 n.29 (5th Gr. 1996) (internal citation omtted). Thus,
Fi el ds cannot show that the error affected his substantial rights.

4. PHOTOGRAPHS OF MURDER VICTIM

Fields’s fourth claim of trial error is that the district
court erroneously admtted into evidence thirty-two phot ographs of
the victims body. Fields contends that the photos were extraordi -
narily prejudicial and had mnimal, if any, probative val ue.

a. Rul e 403 and St andard of Revi ew

The governing law and our |imted standard of review bear
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enphasis. Federal Rule of Evidence 403 provi des that “evi dence may
be excluded if its probative value is substantially outweighed by
the danger of unfair prejudice.” One purpose of Rule 403 is to
prevent evidence from “inducing decision on a purely enotional
basis.” Feb. R EwviD. 403 (Advisory Commttee Notes). However, to
warrant exclusion, the danger of unfair prejudiceSSon this ground

or any otherSSnust substantially outweigh the probative val ue of

t he evi dence. Accordi ngly, we have recognized that Rule 403 s
scope is narrow. “[T]he application of Rule 403 nust be cautious
and sparing. Its major functionis limted to excluding matter of

scant or cunul ative probative force, dragged in by the heels for
the sake of its prejudicial effect.” United States v. Pace, 10
F.3d 1106, 1116 (5th Gr. 1993).

In light of these principles, we wll not |ightly second-guess
a district court’s decision to admt relevant evidence over a Rule
403 objection. Although review ng courts use a great variety of
verbal formulae to express this fact, all agree that we nust afford
an especially high level of deference to district courts in such
ci rcumnst ances. Thus, a district court’s decision on Rule 403
grounds is disturbed “rarely” and only when there has been “a cl ear
abuse of discretion.” United States v. Maggitt, 784 F.2d 590, 597
(5th Gr. 1986); see United States v. Caldwell, 820 F. 2d 1395, 1404
(5th Gir. 1987).

b. The Phot ogr aphs
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W have i ndependent|y exam ned t he photos at issue. They fal
into two broad categories: nineteen photos taken at the crinme scene
and thirteen taken in connection with the autopsy.

Many of the crine scene photos show the victims body from
various angles and from various degrees of proximty. In the
phot os, the body is in an advanced state of deconposition and has
been subject to animal predation. The skin is discolored and has
sl oughed of f the bones. The body is surrounded by thick brush and
garbage. QOher crinme scene photos illustrate how the responding
of ficers processed the body. Exhibit 34P, for exanple, shows that
t he hands were covered by paper bags. Several others showthat the
corpse was placed in a body bag.

O the thirteen autopsy photos, nine showthe victims skull.
Sone of these photos show the gunshot wounds; others show the
i ncision the nedical exam ner nade to retrieve the bullets. The
four remai ni ng photos show t he body, renoved fromthe crine scene,
before the autopsy. The nost disturbing of these present the
victim s decayed and m sshapen cor pse conpl etely nude, the cl ot hes
apparently having been renoved to facilitate the autopsy.

The crinme scene and aut opsy photos were presented through two
W t nesses, an officer who hel ped process the crinme scene and the
medi cal exam ner who perforned the autopsy.

c. Analysis

Many of the photos are, as the defendant posits, shocking.
However, our caselaw indicates that admtting gruesone phot ographs
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of the victims body in a nurder case ordinarily does not rise to
an abuse of discretion where those photos have nontrivial probative
value. See, e.g., United States v. Hall, 152 F.3d 381, 401 (5th
Cr. 1998), abrogated on other grounds by United States v. Mar-
ti nez- Sal azar, 528 U. S. 304 (2000). As expl ai ned bel ow, the photos
here did have real probative value. This fact gave the court a
reasonabl e basis for admtting them

The photos showing the victims body deconposi ng were highly
probative. One of Fields’s key thenes at trial was that the Gov-
ernnment had little physical evidence linking himto the crinme. 1In

hi s openi ng statenent, for exanple, Fields argued that it was “not
possible” to “conmt a nmurder in the tinme and manner in which the
governnment w tnesses all ege and not | eave any physical evidence.”
Simlarly, at closing, Fields argued, “lI asked you all to pay
attention to the physical evidence . . . . Watever evidence that
they retrieved fromthe body or the crine scene doesn’t match ne.”
Fields also highlighted the |ack of DNA evidence: “ls there any
positive DNA testing . . .? No. Thereisnt.”

The crime scene photos were necessary to rebut Fields’'s

argunents. They hel ped explain why little physical evidence was

found: because it had been carried away by animals or worn away by
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the elements. |In this age of the supposed “CSlI effect,”3 expl ain-
ing to the jury why the CGovernnent had little in the way of
physical or scientific evidence was arguably critical to the
Governnment’ s case.

The photos had additional relevance. The crinme scene photos
i ndicated that the body had been dragged to where it was found,
t hereby corroborating witnesses who testified that Fields told them
he had dragged the body. In addition, the w de shots, show ng
brush and trash surroundi ng the body, helped explain to the jury
why t he body was not found until weeks after the murder. Finally,
the aut opsy photos hel ped the jury understand the nedical exam
iner’s testinony. Since sone photos showed two gunshot wounds,
they supported the Governnent’s (and nedical exam ner’s) theory
about cause of death. This was necessary to corroborate the
Governnent’ s confession evidence: CGovernment w tnesses testified
that Fields told them he shot the victim

Fi el ds argues, however, that sonme of the points nmade by the
photos were not in dispute. In Hall, another case involving

phot ographs of a victins corpse, we noted: “The fact to which the

% “The ‘CSI effect’ is atermthat |egal authorities and the mass
nmedi a have coined to describe a supposed influence that watching the
tel evision show CSI: Crinme Scene |nvestigation has on juror behavior.
Somre have cl ai med that jurors who see the high-quality forensic evidence
presented on CSI raise their standards in real trials, in which actual
evidence is typically nore fl amed and uncertain.” TomR Tyler, View ng
CSl and the Threshold of Guilt: Managing Truth and Justice in Reality
and Fiction, 115 YaE L.J. 1050, 1050 (Mar. 2006). Prof essor Tyler’'s
article explains that the existence of a “CSlI effect” is plausible but
has not been proven enpirically.
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evidence is directed need not be in dispute.” 152 F.3d at 401.
The reason that a crimnal defendant cannot typically
avoid the introduction of other evidence of a particul ar
el enrent of the offense by stipulation is that the gov-
ernnment nust be given the opportunity “to present to the
jury a picture of the events relied upon. To substitute
for such a picture a naked adm ssion mght have the
effect to rob the evidence of nuch of its fair and
legitimate wei ght.”

ld. (quoting AOd Chief v. United States, 519 U S 172 (1997)).

Here, the Governnent’s point that the body had deconposed too nuch

for any physical evidence to be found was nmade nore effectively

wth inmages than it would have been with vague generali zations
about the difficulty in processing weeks-old crine scenes.

Fields also contends that admtting thirty-two photos was
unduly cunul ative. This argunent has four flaws that, taken to-
gether, show that it nust fail. First, many of the photos had
different rel evance fromother photos. Only a few of the photos,
for exanple, showed with clarity that the victim s fingers had been
eaten away such that recovering trace evidence from under the
fingernails would be inpossible. Additionally, only a few showed
clearly the gunshot wounds in the victims skull. Wile not every
photo had probative value strictly independent from any other
evi dence presented, sone of the photos clearly supported points
di stinct from points nmade by ot hers.

Second, Rul e 403 does not ban per se all duplicative evidence.

It is not required that each piece of evidence admtted have an

entirely unique theory of relevancy. | ndeed, Rule 403 provides
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that courts should only exclude relevant evidence if the need to
avoi d curmul ati ve presentation “substantially” outwei ghs the proba-
tive value of the evidence.

Third, Fields’ s argunents run up agai nst our deferential stan-
dard of review. Hi s brief points out at length that this specific
photo or that specific photo was used to make points that m ght
al so have been nmade with other evidence or with another specific
photo. This is precisely the sort of strict scrutinizing that we
cannot do when reviewing a trial court’s Rule 403 bal ancing
deci si on.

Lastly, the margi nal prejudice that any duplicative photo may
have added in this case is mninmal. The greatest risk of unfair
prejudice resulted fromthe gruesone scenes depicted in the photos.
As we determ ned above, those scenes were fairly in evidence. It
is difficult to see how additional photos showi ng the sane thing
significantly harnmed Fields. I ndeed, Fields hinself specul ates
t hat show ng an i nfl ammatory scene repeatedly may actual |y di m ni sh
its enotional inpact. Accordingly, the district court did not
clearly abuse its discretion in admtting the thirty-two photos of
the victims body.

5. USE OF THE STUN BELT

Fields’s next claimis that the district court abused its
discretion by requiring himto wear a stun belt at trial. Since

Fields failed to object to the stun belt below, our reviewis only
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for plain error. Fields contends (1) that the trial court failed
to find explicitly that the stun belt was necessary or to exercise
its discretion independently from the recomendation of the
Marshal s Service and (2) that the decision to use a stun belt was
substantively unjustified in light of his good behavior during
previ ous court appearances and due to the heightened prejudice
restraints nmay cause a pro se litigant. W hold that the district
court commtted no reversible error.

As to Fields's first argunent, we have held that a court “may
rely heavily on the U S. Mrshal’ s advice when decidi ng whet her
def endants should be shackled during trial.” United States wv.
El l ender, 947 F.2d 748, 760 (5th Gr. 1990). Moreover, a district
court’s failure to assign reasons for physically restraining a
def endant —+hough erroneous—+s not “reversible error” where those
reasons “are readily apparent to us from the record.” United
States v. Hope, 102 F.3d 114, 118 (5th Cr. 1996). Here, the
Marshal s Service testified that Fields (1) had a violent crimna
history, (2) had been “aggressive, volatile, and lewd” while in
custody, and (3) had a “history of escape and escape attenpts.”
The district court’s reasons for restraining Fields are readily
appar ent .

Turning to Fields's second argunent, the district court did
not abuse its discretionin deciding torestrain Fields with a stun

belt. Physical restraint may be justified where there is “a danger
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of escape or injury to the jury, counsel, or other trial partici-
pants.” See, e.g., United States v. Joseph, 333 F. 3d 587, 591 (5th
Cr. 2003). Fields posed just such dangers. That Fields had not
previously m sbehaved in court does not elimnate the inport of
Fields’s previous prison escape attenpts and history of violence.
Atrial court need not wait until an obviously dangerous defendant
actually injures trial participants or tries to escape from the
courtroombefore restraining him In addition, the district court
appropriately took steps to mnim ze any risk of prejudice. Fields
was allowed to conceal the stun belt wunder street clothes.
Moreover, the court took into account the special problens that
physi cal restraints m ght pose under Fields’ s decision to proceed
pro se. It provided that both sides would remai n seated before the
jury. These steps ensured that the jury would neither see the stun
belt nor surm se that Fields was being treated differently fromthe
prosecutors. For these reasons, the court did not abuse its
di scretion.

6. JUROR EXCLUSI ON

Fields clains that the district court erred by excl udi ng Juror
Barnett due to his opposition to the death penalty. W review such
clains for abuse of discretion, affording “consi derabl e deference”
to the trial court. See United States v. Bernard, 299 F.3d 467
474 (5th Gir. 2002).

The court did not abuse its discretion in striking Barnett.
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A court may strike jurors for cause if their views on capita

puni shment woul d “prevent or substantially inpair” the performance
of their duties “in accordance with the instruction and oath.”
United States v. Wbster, 162 F.3d 308, 340 (5th GCr. 1998).
Barnett stated that he “could never, regardless of the facts and
circunstances, return a verdict which resulted in the death pen-
alty.” Simlarly he stated at voir dire, “I don’'t believe that
| would return a verdict of the death sentence in any case”
(enphasi s added). Statenents |ike those nmade by Barnett provide a
nmore than adequate basis for exclusion. See, e.g., Bernard, 299
F.3d at 474. Contrary to Fields's argunents, the court need not
have explored Barnett’s positions any further given that Barnett
“resoundi ngly” indicated his refusal to ever apply the death pen-
alty. See United States v. Flores, 63 F.3d 1342, 1354 (5th Cir.
1995) .

7. PROSECUTORI AL M SCONDUCT

Fields’s next claim of trial error is that the Governnent
comm tted nunmerous acts of prosecutorial m sconduct that, individu-
ally and collectively, denied Fields due process.

a. St andard of Revi ew

W apply a “two-step analysis” to clains of prosecutorial
m sconduct. United States v. Insaulgarat, 378 F.3d 456, 461 (5th
Cr. 2004). First, we assess whether “the prosecutor nade an

i nproper remark.” 1d. |If so, then we ask whether the defendant
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was prejudiced. W have nade clear that the prejudice step of the
inquiry sets a high bar:

| nproper prosecutorial comments constitute reversible

error only where the defendant’s right toafair trial is

substantially affected. A crimnal convictionis not to

be lightly overturned on the basis of a prosecutor’s

coments standing alone. The determ native question is

whet her the prosecutor’s remarks cast serious doubt on

the correctness of the jury' s verdict.

United States v. Holnes, 406 F.3d 337, 356 (5th Cr.) (interna
citations omtted), cert. denied, 126 S. C. 375 (2005).

We generally look to three factors in deciding whether any
m sconduct casts serious doubt on the verdict: “(1) the magnitude
of the prejudicial effect of the prosecutor’s remarks, (2) the ef-
ficacy of any cautionary instruction by the judge, and (3) the
strength of the evidence supporting the conviction.” United States
v. Mares, 402 F.3d 511, 515 (5th Gr.), cert. denied, 126 S. C. 43
(2005) .

Furthernore, in assessing prejudi ce, occurrences of prosecuto-
rial m sconduct ordinarily nust be viewed individually. See United
States v. Wcker, 933 F.2d 284, 292 (5th Gr. 1991); United States
v. lredia, 866 F.3d 144, 118 (5th Gr. 1989). “There may be in-
stances where i nproper statenents, which are not individually pre-
judicial enough to require reversal, could cunulate to affect the
defendant’ s substantial rights. However, such instances are rare

inthis circuit.” Wcker, 933 F.2d at 292. W exam ne the cunu-

|l ative error doctrine in Section 9 infra.
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b. Anal ysis

i. Eliciting I nadm ssi bl e Evi dence

Fiel ds argues, first, that the prosecutors conmtted m scon-
duct by taking advantage of Fields's pro se status and repeatedly
soliciting evidence of prior bad acts. See FED. R EviD. 404(b)
(“Evidence of other crinmes, wongs, or acts is not admssible to
prove the character of a person in order to show action in
conformty therewith.”).

As an initial mtter, we have sone difficulty with the
all egation that the Governnent took advantage of Fields. Wile it
is true that the prosecutor is an officer of the court, ours ulti-
mately is an adversarial system As such, it is the defendant’s
attorney, not the prosecutor, who primarily is charged with pro-
tecting the defendant’s rights. That is why courts universally
recogni ze that representing oneself in crimnal proceedings is
“foolish[],” Mayberry v. Pennsylvania, 400 U S. 455, 463 (1971),
which in turn is why defendants nmust be advi sed of the dangers of
self-representation before they can validly waive counsel, see
Faretta v. California, 422 U S. 806, 835 (1975).

Where those dangers have been hazarded voluntarily, “[we
reject the notion that the prosecutor . . . nust abide by sone

special rules . See State v. Hoff, 644 P.2d 763, 812 (Wash.

App. 1982). Having waived his right to counsel, Fields cannot now

demand that the prosecutors should have effectively served as his
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| awers by ensuring that there was no valid objection to their own
evi dence. See id. Thus, w thout affording Fields' s m sconduct
cl ai many speci al treatnment because he represented hinself, we turn
toits nerits.

The incident highlighted by Fields is the Governnent’s
redi rect exam nation of Kevin Burton, who testified that Fields had
bragged to himabout killing the victim The Governnent elicited
that Fields was “known to shoot people” and had tried to rob
Burton. On re-redirect, the Governnent continued with the theme—
eliciting that Fields was a “dangerous person” known for “shooting
and robbing” crack dealers. Utimtely, the Governnent drew an
obj ection fromFields, which was sustai ned. The court subsequently
gave a curative instruction.

Fi el ds argues that the Governnent’s actions in exam ning Bur-
ton anobunt not only to an evidentiary violation but to prosecuto-
rial msconduct. View ng the Governnent’s redirect examnations in
context, we disagree. On cross-exam nation of Burton, Fields ap-
peared to suggest that Burton had recently fabricated Fields’s
supposed conf essi on. He asked Burton why he failed to report
Fields's adm ssion until well after it occurred. The Governnent’s
proffer of Fields’ s attenpted robbery of Burton was used to support
Burton’s response; according to Burton, he did not cone forward
earlier because he was afraid of Fields. Fields s prior violent

conduct toward Burton established that this was a plausible ex-
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pl anation. Prior m sconduct is only i nadm ssi bl e under Rul e 404(Db)
if used for character propensity purposes. Thus, the Governnent’s
initial redirect was proper.

The court did sustain an evidentiary objection on re-redirect
as the Governnent continued to elicit nore msconduct evidence.
However, the foregoing establishes that the Governnent had a rea-
sonable basis for pursuing evidence that Fields had committed
violent acts, and the court gave curative instructions after
sustaining the objection. Under the circunstances, any nargina
i nproper questioning of Burton falls woefully bel owthe severity of
what woul d be required to reverse Fields’s conviction.*

i Goadi ng Fields with Onjections

Fi el ds al so conpl ains that the prosecutors schened to provoke
and upset himwi th frequent objections. A defendant proceeding pro
se is expected to follow ordinary procedural rules. See Faretta,
422 U.S. at 834 n.46. Here, the prosecutors’ objections to
Fields’s failure to do so were proper and, in fact, usually were
sustained. Since the Governnent’s objections were clearly valid,
we see no need to conplicate matters with inquiry into the prose-

cutors’ notives for objecting. In short, there was no inproper

“ Fields also gestures to other instances where the Governnent
allegedly elicited inadm ssible prior bad acts evidence. His briefing
on this issue is nothing nore than “see al so” citations and descriptive
par ent heti cal s. Since each allegation of msconduct nust be viewed
i ndividually and since context is critical, see lInsaulgarat, 378 F.3d
at 461, these nmatters are inadequately briefed. Consequently, we wll
not consider them See United States v. WIIlians, 400 F.3d 277, 283
(5th Cir. 2005).
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conduct .

. | nproper Si debar Renar k

Next, Fields argues that the prosecutors nade an inproper
sidebar remark in their redirect exam nation of Edward Qutl ey, the
man who provided Fields with a gun on the night of his escape. 1In
cross-examning Qutley, Fields attenpted to show that Qutley had
recently fabricated his testinony. Anmong ot her things, Fields
asked Qutley whether he told the grand jury about the gun. Wen
Qutl ey said yes, Fields showed hima single page of his grand jury
t esti nony. At pronpting from Fields, Qutley stated that the
docunent contai ned no testinony about a gun. The jury was thereby
left with the msinpression that Qutley, in fact, had omtted any
mention of the gun before the grand jury. However, Qutley had told
the grand jury about the gun—ust not on the single page of
testinony highlighted by Fields. After the Governnent confirned
this, the prosecutors asked Qutley whether he “just fell for
[Fields’s] con [and] forgot that [he] had told [the G and Jury] all
about it . . . .” \Wien Qutley answered in the affirmative, the
prosecutors remarked that “[a] |ot of people have fallen for that
con.”

Fi el ds argues that prosecutors may not engage i n nane-cal li ng.
However, “[t]he use of colorful pejoratives is not inproper.”

United States v. Shoff, 151 F.3d 889, 893 (8th Gr. 1998); see

United States v. Malatesta, 583 F.2d 748, 759 (5th Cr. 1978)
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(“Unflattering characterizations of a defendant do not require a
new trial when such descriptions are supported by the evidence.”).
In this case, it appears that Fields deliberately tried to m sl ead
the jury. In context, referringto Fields’s actions as a “con” was
not out-of-bounds. See United States v. Wndom 510 F.2d 989, 994
(5th Gr. 1975) (no mstrial was warranted where prosecutor called
the defendant a “con artist”); United States v. Caballero, 277 F. 3d
1235, 1249-50 (10th G r. 2002) (no prosecutorial m sconduct where
def ense questioning invited prosecutors to elicit testinony char-
acterizing him as a “con man’); Shoff, 151 F.3d at 893 (no
prosecutorial m sconduct where prosecutor |abeled the defendant a
“con man” in opening statenents). Thus, the prosecutor did not
make an i nproper remark.

i V. | nproper O osi ng Argunent

Finally, Fields conplains that the prosecutors nade severa
i nproper remarks at closing argunent. Since Fields did not object
belowto the remarks, we reviewfor plain error. See United States
v. @l lardo-Trapero, 185 F.3d 307, 321 (5th Cr. 1999).

Most significantly, the prosecutors called Fields a “psycho-
path.” Assum ng arguendo that this remark was clearly or obviously
inproper, it did not affect Fields's substantial rights. Undoubt -
edly, the “psychopath” remark had sone risk of inflamng the jury.
However, the district court instructed the jury that it nust decide

t he case based on the evidence and that “statenents . . . or argu-
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ments made by the |awers are not evidence” and are “not binding
upon you.” Addi tionally, though Fields argues the nurder case
against him was not airtight,* the Government produced strong
evidence of Fields's guilt. For exanple, four witnesses testified
that Fields admtted nmurdering the victim Those confessions were
corroborated by physical evidence showi ng cause of death and the
killer's attenpt to hide the body. In light of this evidence,
Fi el ds has not shown that the prosecutors’ remark casts serious
doubt on the verdict.

Fields’s remaining clains of inproper closing argunent also
fail because he cannot show prejudice. Fields conplains that the
prosecutors offered their personal opinion on the case when they
stated they were “sure” Fields planned on having sex with the
victimwith or without her consent. Fields also contends that the
prosecutors injected inpermssible character evidence into the
jury’s deliberations when they argued that Fields's courtroom
manner showed that Fields “can’t stand to not be in control.”
Fields failed to object to these comments bel ow

We again assune for the sake of argunent that these two re-
mar ks were inproper. Neither statenent is so grave, however, that
it risked prejudicing substantially the jury' s deliberations. 1In

light of the court’s instructions and the strength of the evidence

“ Fields does not point to any “holes” in the prosecution s case
on the other counts. I ndeed, as to the escape count, Fields adnitted
his guilt before the jury.
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agai nst Fields, Fields has not shown that either remark casts doubt
on the correctness of the jury's verdict.

8. MANAGEMENT OF STANDBY COUNSEL

Fiel ds conplains that the district court’s managenent of his
st andby counsel violated his due process rights. He argues that
the court failed to “safeguard the orderly process of trial.” See
United States v. Nvica, 887 F.2d 1110, 1122 (1st G r. 1989)
According to Fields, the court’s inconsistent directions about the
role of standby counsel were fundanentally unfair and conprom sed
the integrity of the verdict. Significantly, Fields does not claim
that standby counsel’s participation at trial intruded upon his
Si xth Anmendnent right to self-representation

a. St andard of Revi ew

In the circunmstances of this case, our reviewof this claimis
limted. Trial courts nust make difficult “judgnment calls” when
trying to reconcile the role of standby counsel with a defendant’s
desire to represent hinself. See McKaskle v. Wggins, 465 U S
168, 177 n.8 (1984). Since trial courts clearly are in the best
position to make those calls, the Suprene Court has instructed us
to accord “deference” to their decisions. 1d. W will reviewfor
abuse of discretion. See United States v. Lawence, 161 F. 3d 250,
253 (4th Gr. 1998). Here, Fields failed to object below to the
court’s standby-counsel orders. Thus, our deferential reviewis

restricted even further by the plain-error doctrine. See United
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States v. Thonpson, 130 F.3d 676, 685 n.14 (5th Gr. 1997).

b. Anal ysis

Fields’s claimfails the first prong of plain error review
the district court did not abuse its discretion. The court’s
actions appear to us as nothing nore than a reasonable attenpt to
deal with atrial that turned chaotic due to Fields’ s insistence on
self-representation. See United States v. Einfeldt, 138 F. 3d 373,
378 (8th Cir. 1998).

After Fields decided to represent hinself, the court expl ai ned
the role of standby counsel. They would serve as Fields’s “legal
reference material.” However, Fields was responsible for making
statenents to the Court and framng questions to wtnesses.
Accordingly, Fields’'s standby counsel were instructed that they
could not “represent him through him?” The crux of Fields's
conplaint now appears to be that the court, while initially
requiring that standby counsel play this very limted role,
thereafter all owed themto participate nore and nore, rendering the
rules for standby counsel inconprehensible and conprom sing the
orderly process of trial.

It is necessary to put this conplaint in perspective.
Fields’s attenpt at self-representation was, as he acknow edges,
“predictably catastrophic.” Not surprisingly, Fields |acked the
legal ability to abide by the elenentary rules of courtroom

procedure. Fields s questions frequently were argunentative, e.dg.:
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“M. Davis, being a governnent wtness, it’s your job to nake
excuses for the | ack of evidence; aml correct?’. Oten they were
i nproper, e.g.: “Ms. Hlliard, do you know why [the victimnms] baby
was born premature? . . . Isn't it true that [she] drunk |iquor

and vinegar in an attenpt to abort--" and “Are you aware that the
W tness that was just up here said--". Mny tines Fields’ s ques-
tions were not questions at all. Wile cross-examning a fell ow
inmate who testified that Fields confessed to him Fields said,
“Man, | don’t know you fromthe man in the noon.” He told another
W t ness, “You been wat ching too many Westerns.”

The court sustained Governnent objection after Governnent
objection. For exanple, during Fields s cross-examnation of a
W t ness nanmed Shayl akea Scroggins, the court sustained hearsay
obj ections to four consecutive questions, along wth many others.
Eventual |y, the progress of trial becane so frustrated by i nproper
questioning that the court dism ssed the jurors to determ ne which
of Fields’'s questions would be acceptabl e.

This context shows that Fields s conplaint about the court’s
al I egedl y i nconsi stent managenent of standby counsel has no nerit.
The record indicates that the court had to permt an expanded role
for standby counsel later inthe trial precisely to ensure that the
trial continued in an orderly fashion. Cf. Dunn, 162 F.3d at 307

(stating that an accused has a right to appear pro se only if “he

is able and willing to abide by rules of procedure and courtroom
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protocol”). Fields was allowed to confer frequently with standby
counsel to develop his questions because he proved unable to
formul ate appropriate questions on his own. Standby counsel was
allowed to nmake argunents for Fields outside the jury' s hearing
because Fields denonstrated that he could not protect his own
i nterests. The disorderly situation caused by Fields' s self-
representation provided the court adequate justification for any
i nconsi stency (if there was inconsistency) inits directives con-
cerni ng standby counsel. There was no abuse of discretion and no
vi ol ation of due process.

9. CUMJULATI VE ERROR

Fields’s final guilt-phase claimis that his convictions nust
be set aside for cunulative error. Having determ ned above that
none of his clains warrant reversal individually, we decline to
enpl oy t he unusual renedy of reversing for cunmul ative error.* Many
of Fields's claims do not anmount to error at all. See Section
I1.B.2., 4., 5., 6., 7., & 8. supra. The remainder do not justify

reversal under the cumul ative error doctrine because they did not

“Fields also argues that the trial errors cunul atively infected
his sentencing by creating an unacceptable risk that the jury inposed
a death sentence “under the influence of passion, prejudice, or any
other arbitrary factor.” 18 U S.C. 8§ 3595(c)(2)(A). Having rejected
nearly all of Fields's clainms of trial error, we find that any errors
that may have occurred do not cunulatively warrant reversing his
sentence, especially in light of the district court’s instruction that
the jury nust avoid the influence of “passion, prejudice or synpathy”
and base its sentence upon the evidence. W also decline Fields's
invitation to exercise our supervisory authority to reverse his
sent ence.

87



“so fatally infect the trial that they violated the trial’s fun-
danental fairness.” United States v. Bell, 367 F.3d 452, 471 (5th
Cir. 2004). Accordingly, Fields' s convictions are affirned.

[11. CONCLUSI ON

For the reasons above, we AFFIRM Fields's convictions and

sent ence.
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BENAVI DES, Circuit Judge, dissenting fromPart Il.A 1 and di ssent -
ing, in part, fromthe judgnent.

The val ue of confrontation is never nore vivid than when the
state puts a defendant to death based on testinony he had no
opportunity to chall enge. This was appreciated nore than two-
t housand years ago, when t he Roman Governor Festus declared, “It is
not the manner of the Romans to deliver any man up to die before
the accused has net his accusers face to face.” Coy v. lowa, 487
U S 1012, 1015 (1988) (quoting Acts 25:16). Today, the mgjority
announces that when it cones to putting defendants to death, “W
are no Romans.”

Sherman Lanont Fi el ds was sentenced to death based on adverse
testi nony he never had an opportunity to confront. That is all
| need to know to find that the Confrontation C ause has been
of f ended. The majority places undue enphasis on the artificial
distinction between eligibility and selection factors at capital
sent enci ng, and conpl etely negl ects to consi der recent devel opnents
in the Sixth Amendnent as to confrontation and sentencing.

When a jury cannot practically hand down a death sentence
w thout finding certain facts, testinony as to those facts nust be
tested through confrontation. | would find that confrontation
rights extend to FDPA capital sentencing, that those rights were

vi ol ated bel ow, and that resentencing is required.
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|. The Confrontation Cl ause Applies at Capital Sentencing

Confrontation C ause analysis today bears little resenbl ance
toits fornmer self. It has changed significantly in the past few
years. See Davis v. Washington, 126 S. Q. 2266, 2273-74 (2006);
Crawford, 541 U S. 36 (2004). One of the few areas undergoing a
simlarly drastic transformation is crimnal sentencing. See
United States v. Booker, 543 U S. 220 (2005); Blakely v. Washi ng-
ton, 542 U. S. 961 (2004). It should cone as no surprise, then,
that when courts are now asked to articulate how these two
reconceptual i zed areas of |law intersect—especially with regard to
capi tal sentenci ng—di sagreenent abounds.

The persuasive authorities, and our Sister Crcuits in par-

ticular, are divided on the issue sub judice.*® A recent panel of

“ Conpare Proffitt v. Wainwight, 685 F.2d 1227, 1254 (11th Cir.
1982) (holding that “the right to cross-exani ne adverse w tnesses
applies to capital sentencing hearings”); United States v. MIls, 446
F. Supp. 2d 1115, 1135 (C. D. Cal. 2006) (“Crawford v. Washington's
protections apply to any proof of any aggravating factor during the
penalty phase of a capital proceeding under the FDPA. "); Russeau V.
State, 171 S.W3d 871, 880 (Tex. Crim App. 2005) (reversing a death
sentence under Crawford because the trial court admitted testinonial
hearsay at the puni shnent phase), cert. denied, 126 S. C. 2982 (2006),
and cert. denied, 126 S. Ct. 2982 (2006); State v. Bell, 603 S. E. 2d 93,
115-16 (N. C. 2004) (applying Crawford to hold that the introduction of
testinmoni al hearsay at the sentenci ng phase of a capital trial violated
the Confrontation Clause); and Rodriguez v. State, 753 So. 2d 29, 43-44
(Fla. 2000) (holding that “the Sixth Amendment right of confrontation
applies to all three phases of the capital trial” and that “the
adm ssion of . . . hearsay statements of co-defendants in the penalty
phase viol ated the Confrontation Clause”) with Szabo v. Walls, 313 F. 3d
392, 398 (7th Cir. 2002) (holding that the Confrontati on Cl ause “applies
through the finding of guilt, but not to sentencing, even when that

sentence is the death penalty”); State v. McG I, 140 P.3d 930, 940-42
(Ariz. 2006) (Crawford does not apply to penalty phase of capital
(continued...)
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this Court recently presuned that the Confrontati on C ause applies
at capital sentencing, but did so without explicitly holding so.
Coble v. Dretke, 444 F.3d 345, 353-54 (5th Cr. 2006). After a
t horough consi deration of constitutional text, history, structure,
and precedent, | would find that the Confrontation C ause applies
wth full force to capital sentencing under the Federal Death
Penalty Act (“FDPA").

A. Wllians v. New York Is Not Controlling

No Suprene Court opinion has directly addressed whether the
Confrontation Cl ause applies to capital sentencing. Even if one
had, it would surely have been called into question by the Suprene
Court’s recent Confrontation C ause and sentenci ng cases. It is
therefore somewhat surprising that the majority relies so heavily
on Wllians v. New York, a due process case decided nearly sixty

years ago that has been repeatedly |limted by subsequent cases.

43(...continued)
trial); State v. Stephenson, 195 S. W 3d 574, 590-91 (Tenn. 2006) (sane);
United States v. Johnson, 378 F. Supp. 2d 1051, 1062 (N.D. |owa 2005)
(hol ding that Crawford does not apply to sentence-sel ection phase of
capital sentencing); and People v. Sims, 659 N E. 2d 922, 930 (II1I.
1995) (rejecting Proffitt).

In a footnote in Proffitt, the Eleventh Crcuit stated, “Qur
decision that the right of cross-exam nation of adverse witnesses is
extended t o capital sentencing proceedings is necessarily limtedtothe
facts of the case before us, involving psychiatric reports.” 706 F.2d
311, 312 (11th Cir. 1983) (on petition for rehearing). However, both
the Eleventh Circuit and this Court have since recogni zed that Proffitt
stands for the general proposition that “the constitutional right to
Cross-exam ne wi t nesses applies to capital sentencing hearings.” United
States v. Brown, 441 F.3d 1330, 1361 n.12 (11th Cir. 2006), cert.
denied, 127 S. C. 1149 (2007); see United States v. Hall, 152 F.3d 381
(5th Cir. 1998).
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WIllians was a capital case that held the Due Process C ause
did not “render[] a sentence void nerely because a judge gets
addi tional out-of-court information to assist himin[sentencing].”
337 U.S. 241, 252 (1949). In United States v. Hall, this Court
addressed Wllianms in light of a Confrontation C ause challenge to
FDPA sentencing. 152 F.3d 381, 405-06 (5th Gr. 1998). In Hall, we
assuned w t hout deciding “that the Confrontation Cl ause applies to
the sentencing phase of a capital trial with the sane force with
which it applies during the guilt phase.” 1d. In so doing, we
noted this as an undeci ded i ssue and expressed doubt that WIIlians
resolved it:

[I]t is significant that in WIllianms the Court addressed

a due process chall enge under the Fourteenth Amendnent.

The Court did not hold that the Sixth Arendnent right to

confrontation applied to the states via the Fourteenth

Amendnent’ s Due Process Clause until over fifteen years

after Wllians was decided. It is thus quite question-

abl e whether Wllianms is controlling with respect to the

determ nation of whether the Sixth Amendnent right to

confrontation extends to capital sentencing hearings.

ld. at n.13 (internal citations omtted); see also note 48, infra.

WIllianms’s authority on this basis is frequently doubted.*

“See United States v. Silvernman, 976 F.2d 1502, 1525-26 (6th Cr.

1992) (Merritt, C J., dissenting) (“In Wllianms, . . . the question was
whet her the Due Process C ause—not the Confrontation Cl ause—al | owed t he
trial judge to use general hearsay information in the sentencing

process.”); United States v. Wse, 976 F.2d 393, 408 (8th Cir. 1992)
(Arnold, C J., concurring in part and dissenting in part) (“WIIlians
. is not a Confrontation Clause case at all. It is a due-process
case from a state court, decided before the Confrontation Cl ause was
hel d applicable to the states.”); Proffitt v. Wai nwight, 685 F.2d 1227,
1253 (11th Cir. 1982) (stating that, notwi thstanding WIIlians, whether

(continued...)

92



Wiile there was severe doubt as to WIllians’'s vitality a
decade ago, the Suprene Court’s overhaul of the Confrontation
Cl ause, see Crawford, 541 U. S. 36, and the “sea change in the body
of sentencing law since then have nmade WIllians even |ess
informative to the question we face today. See United States v.
Pineiro, 377 F.3d 464, 468-69 (5th Gr. 2004), vacated, 543 U S
1101 (2005). Wiile WIlians may have sonme enduring value wth
regard to the i ntroducti on of nontestinoni al hearsay at sentenci ng,

testinmoni al hearsay requires separate treatnent.?

“4(...continued)

“the right to cross-exan ne adverse wtnesses extends to capital
sentencing proceedings has not been specifically addressed by the
Suprenme Court.”); see also Maynard v. Di xon, 943 F. 2d 407, 414 n.5 (4th
Cir. 1991) (discussing WIllians but noting as unresolved the
“fundanental question of whether the sixth anendnment right of
confrontation applies to all aspects of the sentencing phase [of a
capital trial]”); United States v. Kikunura, 918 F.2d 1084, 1103 n. 19
(3d Cir. 1990) (“We hope . . . that the Suprene Court in the near future
wi || decide whether confrontation clause principles are applicable at
sentencing hearings.”); Alan C. Mchaels, Trial Rights at Sentencing,
81 N C L. Rev. 1771, 1837 (2003) (“[WIlianms] was deci ded on due process
grounds alone, however, and was decided sixteen years before the
Confrontation Clause was incorporated against the states.”); Note, An
Argunment for Confrontation Under the Federal Sentencing Guidelines, 105
Harv. L. Rev. 1880, 1890 (1992) (hereinafter “An Argunent for
Confrontation”) (criticizing Courts of Appeals for failing to notice
that “WIliams was not a Confrontation Clause case”).

% The mpjority reasons that because the Suprene Court has
previ ously anal yzed hearsay adnmissibility at sentencing under the Due
Process Clause, that sonmehow neans the Due Process Clause—ot the
Confrontation C ause—+s ordained as the relevant framework for such
chal l enges. This reads far too nmuch into Wllians and United States v.
Specht, 386 U.S. 605 (1967). |In neither case did the appellant so nmuch
as nmention the Confrontation Clause inits briefs and, accordingly, the
Court did not consider it. The Court’s failure to address unraised
argunents hardly provides grounds for an inplied holding. This mn stake
m ght explain the nmajority’'s repeated disregard for the distinction

(continued...)
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B. Crawford and Apprendi Render WIllians | napplicable

WIlians was based on two anti quated prem ses that have since
been rejected by the Suprene Court:* (1) the Confrontation Cl ause
is just a constitutional rule against hearsay, inextricable from
the rules of evidence, and (2) the capital trial and sentencing are
fundanental ly different procedures that give rise to entirely dif-
ferent evidentiary concerns.

1. The Confrontation O ause Distingqui shed fromthe
Rul es of Evi dence

Crawford explicitly rejected the fornmer prem se, hol ding that
the Confrontation C ause was not dependent on “the vagaries of the
rul es of evidence.” 541 U. S. at 61. The Confrontation C ause and
the rules of evidence offer entirely separate protections.
Conformng to evidentiary rul es regardi ng hearsay will not satisfy
the Confrontation Clause. 1d. at 61-62. Likewse, if a hearsay
statenent is not testinonial, the Confrontation C ause offers no
protection. Davis, 126 S. C. at 2273.

Wth that wunderstanding, WIllians applies only to non-
testinoni al hearsay. That “the rules of evidence applicable to the

manner in which a judge may obtain information to guide himin the

“5(...continued)
bet ween nontestinonial and testinonial hearsay, inasnmuch as that is a
distinction only relevant to a Confrontation Clause inquiry.

% See Mchael S. Pardo, Confrontation C ause Inplications of
Constitutional Sentencing Options, 18 Fep. Sent. R 230 (April, 2006)
(describing these prenmses and their inapplicability given recent
cases).
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inposition of sentence,” WIllianms, 337 U S at 244, are nore
relaxed than evidentiary rules at trial says nothing about the
content of the Confrontation Clause. Even if the rules of evidence
have no application at sentencing in |ight of the FDPA s “bl anket
exception to the hearsay rule,” United States v. Robinson, 367 F. 3d
278, 292 (5th GCr. 2004), that does nothing to preclude Confronta-
tion Clause protections.

The majority falters by treating the rules of evidence in
| ockstep with the Confrontation C ause. It repeatedly fails to
appreci ate the distinction between testinonial and nontesti noni al
hearsay. For instance, at one point it states that “[i]ncluded in
the notion that information influencing a sentencing deci sion need
not be introduced in open court is the idea that defendants have no
confrontation right at that phase of atrial.” O course, that is
only true if the “information” happens to be testinony, but any
other form of information introduced outside of open court—
i ncl udi ng nontestinonial hearsay—+aises no Confrontation C ause
i ssues what soever.% Al of the majority’s concerns about depriving
the sentencing authority of a broad range of evidence are m s-
pl aced, since extending the Confrontation C ause to sentenci ng does
not preclude the relaxation of the rules of evidence. It is |lim

ited to testinonial evidence, as that alone i nplicates the Confron-

“ That is not to say that there are no concerns—si nce due process
and statutory restrictions may still serve to excl ude such evi dence—ust
that they are not Confrontation Clause concerns.
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tati on d ause.

The majority’s reliance on Wllianms is a sort of pre-Crawford

relic surfacing a few years too late to be defensible. Wi | e
Wllianms may still render the rules of evidence non-binding at
sentencing, it has no bearing on the Confrontation C ause as

recently extracted fromthose rules by Crawford and Davi s.

2. The Convergence of Trial and Capital Sentencing

Second, the notion that capital sentencing proceedings are
fundanentally different fromtrials no |longer prevails. That con-
ception has been eroded by both the | ongstandi ng Furman v. Ceorgi a,
408 U. S. 238 (1972), line of cases, and the nore recent Apprendi v.
New Jersey, 530 U S. 466 (2000), line. Utimately, WIIlianms pro-
vides little gui dance because “[t] he bases of the WIIlians deci sion

have been eroded as applied to capital cases.” United States
v. Taveras, 424 F. Supp. 2d 446, 457 (E.D. N Y. 2006).

WIlians supposed that there was no “constitutional distinc-
tion” between capital sentencing and ordi nary sentencing. 337 U S
at 252. Wllians’s critical backdrop was a sentencing schene
characterized by informal procedures and extraordi nary discretion,
one in which “no federal constitutional objection would have been
possible” even if a judge gave “no reason at all” for a death
sentence. 1d. These prem ses no |longer hold true. As explored
further below, the death penalty invokes unique sentencing con-

cerns. See United States v. Brown, 441 F.3d 1330, 1361 n.12 (1l1lth
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Cir. 2006) (explaining that the Confrontation C ause applies at
capital sentencing because “death is different”), cert. denied, 127
S. . 1149 (2007). The Constitution requires nore stringent
substantive and procedural protections before that penalty may be

i nposed. See, e.g., Furman, 408 U. S. 238.

Mor eover, the nore recent Apprendi/ R ng/ Bl akel y/ Booker |i ne of
cases casts doubt on the majority’s repeated assunption that WI -
liams plainly controls at ordinary sentencing. 530 U. S. 466
(2000); 536 U S. 584 (2002); 542 U.S. 296 (2004); 543 U.S. 220
(2005) . While that statenent would have been less troubling a
decade ago,*® | for one cannot turn a blind eye to the conplexities

the Crawford and Apprendi cases have | ayered onto this issue.

| agree that the Confrontation Cl ause typically wll not apply
at noncapital sentencing, so |long as the sentencing facts apply to
an indetermnate schenme and a judge has broad discretion in
i nposi ng the sentence. Only to that extent is Wllians’s applica-
tion plain. But the Suprene Court recently recognized that even

noncapital sentencing is not always so different fromtrial pro-

“® The majority offers many pernutations of this view “caselaw
definitively maintains the WIlians principle in the noncapital
context,” “the confrontation right [is] adnmttedly nonexistent at
noncapital sentencing,” “it has already been established that the right
of confrontation is nonexistent.”

While WIIlians has sone application, its holdingislinmted to the
rul es of evidence as recently extracted fromthe Confrontation Cl ause,
as expl ai ned above. It cannot be read for any broader holding than
t hat .
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ceedings, and if the sentencing facts “increase the prescribed
range of penalties to which a crimnal defendant is exposed” such
that the sentencing fact is the “equivalent of an elenent of a
greater offense than the one covered by the jury’ s guilty verdict,”
Apprendi, 530 U S. at 490, 494, then the Confrontation C ause
shoul d apply and WIlians does not control even in the noncapital

cont ext.

| nsof ar as the sentencing fact is the equi val ent of an el enent
of the offense, Confrontation C ause protections |ogically apply at
sentencing. See United States v. MIIls, 446 F. Supp. 2d 1115 (C D
Cal. 2006); United States v. Gay, 362 F. Supp. 2d 714, 725 (S.D
W Va. 2005); see also Mchael S. Pardo, Confrontation d ause
| npl i cations of Constitutional Sentencing Options, 18 FED. SENT. R
230 (April, 2006). Even the Seventh Crcuit, the only circuit to
agree with the mgjority’s holding here, recognizes that “the
Confrontation C ause applies during those portions of a sentencing
proceeding that can lead to an increase in the maxi mum | awf ul
puni shnment.” See Szabo v. Walls, 313 F. 3d 392, 398 (7th Cr. 2002)

(citing United States v. Specht, 386 U S. 605 (1967)).

The mpjority is quick to point out that the contested
testinony in this case applied only to selection factors, as op-
posed to eligibility factors. It finds that “[t] he establishnent
of nonstatutory aggravating factors is neither necessary nor suf-

ficient to authorize inposition of the death penalty.” But that
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artificial categorical approach to sentencing ignores the stark
reality of this case; because the jury unaninously found seven
mtigating factors in Fields’'s favor—and a nunber of other mti-
gating factors were found w thout unanimty—+t is wthout doubt
that the death penalty would not have been inposed but for the
establi shnment of aggravating factors at the selection phase. To
state that those factors were not necessary to inpose the death
penalty requires the majority to turn a blind eye to the practi cal

realities of capital sentencing.

While the majority attenpts to descri be the sel ecti on phase of
FDPA sentencing as purely discretionary, a jury that finds a
def endant death eligible “has not found all the facts which the | aw
makes essential to the punishnent.” Blakely v. Washington, 542
U S 296, 303-04 (2004). The selection phase of the FDPA gives
jurors significant discretion, but that discretion is curbed by
requiring that the jury first ascertain the presence of mtigating
factors. Assumng that mtigating factors exist, as several did
here, the jurors nust also find beyond a reasonabl e doubt that
aggravating factors exist sufficient to outweigh the mtigating
factors. Wiile the actual weighing of the factors is not a

“finding of fact,” the existence of such factors is a “constitu-

tionally significant factfinding” to which the Confrontation C ause
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nmust attach. #°

This is especially evident when, as here, the jurors found
many mtigating factors that, on any plausible account, were only

out wei ghed by aggravating factors that existed beyond those re-

4 Perhaps my disagreenent with the majority is based in how to
classify the sel ection phase of FDPA sentencing. The Suprenme Court has
made clear that the aggravating factors required at the eligibility
phase of FDPA sentencing are the equival ent of el enents of the offense,
and the Confrontation Cl ause woul d presumably attach at that phase since
it is akin to a trial on the elenents of the offense. See Ring v.
Arizona, 536 U. S. 584, 609 (2002). This case concerns the sel ection
phase of FDPA sentencing, where the jury nmust find any additional
aggravating factors beyond a reasonabl e doubt, find nmitigating factors
by a preponderance of the evidence, and then nust determ ne “whet her al
the aggravating factor or factors found to exist sufficiently outweigh
all the mtigating factor or factors found to exist to justify a
sentence of death.” 18 U S.C. § 3593(e).

I think the mmjority offers a distorted description of the
sel ection process as nerely providing the jury the “ability to sel ect
a | esser punishnment in a capital case in spite of death-eligibility,”
as if it were nothing nore than a nmercy hearing. It is not nearly so
discretionary, as it contenplates particularized additional findings
fromthe jury regarding the existence of aggravating and nitigating
factors. See John G Douglass, Confronting Death: Sixth Amendnent
Ri ghts at Capital Sentencing, 105 Caouw L. Rev. 1967, 1974-75 (2005) (“A
defendant's right to cross-examne a crucial wtness should not turn
upon a legislature's designation of eligibility factors and sel ection
factors, an often artificial distinction that bears little relationship

to the real issues affecting the choice between |ife and death.”).

But sel ection phase findings cannot be easily | abeled as el enents
of the offense either, as the eligibility factors were found to be in

Ri ng. Instead, we are faced with a hybrid finding that one court
recently aptly labeled as “constitutionally significant factfinding.”
MIls, 446 F. Supp. 2d 1115, 1134. | agree with that court’s finding

that such constitutionally significant factfinding is nore simlar to
eligibility findings than purely discretionary ones and thereby requires
Confrontation Cl ause protections. |d. at 1134-35.

The FDPA's conplicated and rigorous factfinding requirenents al so
di stinguishes it from typical noncapital sentencing, answering the
maj ority’'s queries as to how ny approach can be reconciled with the
general rule that confrontati on does not apply at sentencing. The FDPA
sinply requires nore than the typical sentencing finding.
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quired for an eligibility finding. In short, when a jury cannot
practically hand down a death sentence without finding certain
facts, testinony regarding those facts nust be tested through
confrontation.® |f the government thinks it necessary to prove
nonstatutory aggravating factors, then it should be required to do

so with the Confrontation Cl ause in tact.

C. The Sixth Amendnent’s Text

Because Wl lians is inapplicable and no Suprene Court opinion

is directly controlling, |I turn to the Constitution’s text. The
Confrontation C ause applies in “all crimnal prosecutions.” U S.
ConsT. anend. VI. “I'f “plain neaning’ is the criterion, this is an

easy case. Surely no one would contend that sentencing is not a
part, and a vital one, of a ‘crimnal prosecution.’”” Wse, 976
F.2d at 407 (Arnold, C J., concurring in part and dissenting in
part); cf. Robertson v. United States, 417 F.3d 440, 447 (5th Cr

1969) (en banc) (holding that the Confrontation Cause did not

%] use the word “practically” because it is adm ttedly concei vabl e
here—al beit highly inprobable given the seven nitigating factors the
jury wunani mously found—that the jury would have inposed the death
penalty wthout finding any aggravating factors beyond those
establishing death eligibility. That chance cannot denean t he practi cal
significance of the additional aggravating factors that were raised
agai nst Fields without the protections of the Confrontation C ause. To
pl ace significant reliance on that possibility would be to exalt form
over effect, as repeatedly warned against in the Court’'s recent
sentencing cases. |If the prosecution believes the aggravating factors
establishing death eligibility are alone sufficient to outweigh the
mtigating factors, it is at liberty to proceed w thout proving the
“unnecessary” additional aggravating factors and avoid the issues
addressed here.
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apply to proceedi ngs before a draft board because such proceedi ngs

“are not stages in a crimnal prosecution”).

This reading of the Sixth Anendnent’s text accords wth the
Suprene Court’s Right to Counsel jurisprudence. The Suprene Court
has held that sentencing is a critical stage of a crimnal pro-
ceeding during which the Sixth Arendnent’s right to counsel ap-
plies. See Menpa v. Rhay, 389 U S. 128 (1967). The Sixth Amend-
ment extends the rights both to counsel and to confrontation in
“all crimnal prosecutions,” suggesting that where one right
applies, the other does too.% See United States v. Petty, 982 F. 2d
1365, 1370-71 (9th G r. 1993) (Noonan, J., dissenting); cf. JoiNH.
LANGBEIN, THE ORIG NS OF ADVERSARY CRIM NAL TRIAL 291 (2003) (hereinafter
“LANGBEIN, ORIGNS") (“Cross-exam ning prosecution wtnesses was the
primary task for which the judges adm tted defense counsel to the
felony trial.”) The Sixth Anrendnent’s text, read in |ight of Menpa
v. Rhay, suggests that the Confrontation C ause should apply.
Fi nding the Confrontation C ause i napplicable at sentencing forces
the same phrase, “crimnal prosecutions,” to nean two different

t hi ngs dependi ng on which clause it nodifies. W should at |east

*In full, the Sixth Amendnent provides, “In all crininal prose-
cutions, the accused shall enjoy the right to a speedy and public trial,
by an inpartial jury of the state and district wherein the crinme shall
have been conmtted, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause of the accu-
sation; to be confronted with the witnesses against hinm to have conpul -
sory process for obtaining witnesses in his favor, and to have the as-
si stance of counsel for his defense.”
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be wary of giving the text such a counterintuitive reading.

That jury sentencing is not required in capital cases does not
undercut this reading. See Spaziano v. Florida, 468 U S. 447
(1984). The Jury C ause has a unique second limtation that does
not apply to the Right to Counsel or the Confrontation C ause: only
ajury “trial” is required. See U S. Const. anend. VI. Ajury is
only required at trial, whereas both the R ght to Counsel and the
Confrontation Clause “apply nore broadly to the whole ‘crimna
prosecution,’ and thus to sentencing.” John G Dougl ass, Confront-
i ng Deat h: Sixth Amendnent Rights at Capital Sentencing, 105 Coum
L. Rev. 1967, 2009 (2005) (hereinafter “Confronting Death”); see An

Argunent for Confrontation, supra note 44, at n.70.

Standing alone, the majority points out that this textua
argunent may prove too nuch, for it would apply equally at
noncapi tal sentencing. “It is well established in this circuit
that a crimnal defendant’s Sixth Anmendnent right of confrontation
is sharply circunscribed in non-capital sentencing proceedi ngs.”?®?
Hal |, 152 F. 3d 405. It is not the textual reading al one, however,
whi ch supports hol ding that the Confrontation C ause nust apply to
capital sentencing under the FDPA. As al ready nentioned, Crawford

and Apprendi mght lead to treating capital and noncapital cases

2 Notably, we did not rely on WIliams in holding that a
defendant’s rights wunder the Confrontation Clause are “severely
restricted” in noncapital, Guideline sentencing proceedings. See United
States v. Rodriguez, 897 F.2d 1324, 1328 (5th Cir. 1990).

103



differently, notes 49-50, supra, but four other considerations con-
firmthat capital sentencing is unique when it cones to the Con-
frontation Cl ause: constitutional history, thetrial-Ilike nature of
FDPA sentencing, the Suprene Court’s death-is-different jurispru-
dence, and precedent specifically invoking aright of confrontation

i n post-Furman capital sentencing cases.

D. Hi story of Confrontation at Capital Sentencing

Setting aside for the nonent the nodern Suprene Court’s

i nsistence that death is different, history distinguishes capital
sentencing fromordi nary sentenci ng when it cones to confrontation
rights. See Confronting Death, supra, at 1974. At the tinme the
Confrontation Clause was witten, a capital trial was a single,
uni fied proceeding at which both guilt and sentence were deci ded.
The Franers knew not hi ng of capital sentencing proceedi ngs separate
fromtrial. See Wse, 976 F.2d 393, 407 (Arnold, C J., concurring
in part and dissenting in part). As Bl ackstone wrote, once a
def endant was convicted of a capital crine, “the court nust pro-
nounce that judgnent which the |aw has annexed to the crine
" 4 W BLACKSTONE, COWMENTARI ES ON THE LAWS OF ENGLAND *376. For
capital felonies, the common |aw nade death the exclusive and
mandat ory sentence. See Wodson v. North Carolina, 428 U S. 280,

289 (1976).

Nonet hel ess, a form of capital sentencing existed at the

Foundi ng. Proceedi ngs that purported to be trials often functi oned
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as de facto sentenci ng hearings:

The jury’'s power to mtigate sanctions profoundly af-
fected the purpose of the crimnal trial for those many
offenses in which the jury mght return a partial ver-
dict. Only a small fraction of eighteenth-century
crimnal trials were genuinely contested inquiries into
guilt or innocence. I n many cases, perhaps nost, the
accused had been caught in the act or with the stolen
goods or otherwise had no credible defense. To the
extent that trial had a function in such cases beyond
formalizing the inevitable conclusionof guilt, it was to
deci de the sancti on.

LANGBEIN, ORIG NS, supra, at 59. To avoid neting out death for theft,
juries would “bring in larceny to be under the value of a twelve-
pence, when it [was] really of nuch greater value.” 4 W BLACKSTONE,
supra, *239. Additionally, the “nurkiness” of the comon |aw s
di stinction between mansl aughter and nurder enpowered the trial
jury with de facto sentencing discretion in hom cide cases. See
Welsh S. Wiite, Fact-Finding and the Death Penalty: the Scope of a
Capital Defendant’s Right to Jury Trial, 65 NotrRe DAaveE L. Rev. 1, 711
(1989); Thomas A. Green, The Jury and the English Law of Hom ci de,
1200-1600, 74 McH L. Rev. 413, 424-25 (1976). The Suprene Court
has recognized the Colonial jury s practice of preventing death
sentences by rendering factually dubious verdicts. See Wodson

428 U. S. at 289-91.

The critical point is this: because these de facto capita
sentenci ng proceedi ngs took the formof full crimnal trials, the

def endant possessed full trial rights of confrontation. However,
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the notion that capital sentencing m ght be conducted “outside of
an adversarial trial” is strictly a “post-constitutional” phenone-

non. Confronting Death, supra, at 2016.

The majority reads this history selectively, treating the
“sentencing authority’'s [newfound] ability to select a |esser
puni shnment in a capital case in spite of death-eligibility” as just
an added l|ayer of protection for the defendant. The mgjority
paints the selection phase of capital sentencing as little nore
than a nercy hearing, where a defendant condemmed to the gall ows
should be grateful just to have a chance to plead his case, no

matter how limted the forum

This picture does not accurately depict the FDPA s sentencing
procedures. The sel ection phase requires very specific factual and
eval uative findings before the death penalty can be inposed. See
note 49, supra. Defendants maintained confrontation rights when
the critically inportant question of “life or death”> was posed to

juries historically, and today we take that right away fromthem

Anot her inportant point is that noncapital sentencing has a
different history. Early English and Anerican cases suggest that
j udges conducted noncapital sentencing in informal proceedings
featuring testinonial hearsay. 1d. at 2016 & nn. 282-83. In Rex v.

Shar pness, for exanple, the court all owed the prosecutor to read an

B“Life or death?” has a distinctly different tone and inportance
than, “death eligible, or not death eligible?”
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aggravating affidavit before sentencing the defendant to one nonth
of inprisonnent on the crine of “suffering a prisoner to escape.”
99 ENGc. Rer. 1066, 1066 (K. B. 1786). Simlarly, State v. Smth held
t hat the def endant coul d present a sentencing court with mtigating
affidavits to show that he deserved a reduced sentence for assault

and battery. 2 S.C. L. (2 Bay) 62,62 (1796).

Hi story supports constraining confrontation rights in
noncapi tal sentencing, but capital sentencing has a different his-

tory that suggests the Confrontation C ause shoul d apply.

E. “Trial -1ike" Proceedings and Si xth Anendnent Structure

The Confrontation C ause should apply fully because FDPA
sentencing, unlike noncapital sentencing, involves a trial-Ilike
adversarial proceeding. The Suprene Court applies certain “trial
rights” to adversarial sentencing hearings that bear the “hall marks
of the trial on guilt or innocence.” Bullington v. Mssouri, 451
U S 430, 438-39 & n.10 (1981) (relying on trial-like format of
M ssouri’s capital sentencing hearing—which provided for opening
statenents, formal testinony, jury instructions, proof beyond a
reasonabl e doubt of aggravating factors, final argunents, and a
formal jury verdict—+n holding that the Double Jeopardy d ause
applied to the proceeding); see Mrgan v. Illinois, 504 U S 719

(1992) .

Strickland v. Washi ngton, for exanple, refused to distinguish

Florida s capital sentencing fromtrial where effective assistance
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of counsel was concerned. The Court reasoned that Florida s death
penalty statute created a sentencing proceeding “like a trial in
its adversarial format and in the existence of standards for
decision.” Strickland, 466 U S. 668, 686-87 (1984). Thus, the
Court held that the Right to Counsel nust apply fully to “ensure
that the adversarial testing process works to produce a just result

under the standards governing decision.” 1d. at 687.

This jurisprudence reflects structural reasoni ng and suggests
that adversarial rights are “interdependent.” See Confronting
Deat h, supra, at 1975. The adversarial systemis indeed a system

and its elenents may not function effectively al one.

The FDPA, |ike many death penalty statutes, supplies adver-
sarial sentencing hearings that resenble trials. See Thonpson v.
Ckl ahoma, 487 U.S. 815, 856 (O Connor, J., concurring in the jud-
gnent) (“As a practical matter we have virtually required that the
death penalty be inposed only when a gqguilty verdict has been
foll owed by separate trial-1ike sentenci ng proceedi ngs, and we have
extended many of the procedural restrictions applicable during

crimnal trials into these proceedings.”) The FDPA provides for

* This does not inply that Confrontation Clause error is
“structural error” inthe technical sense of that phrase. “Confrontation
Clause errors, like other trial errors, are subject to harm ess-error
analysis.” Hall, 152 F.3d at 406.
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jury sentencing.® 18 U S.C. § 3593(b). I n addition, hearings
under the FDPA bear other hallmarks of a crimnal trial. Bot h
sides are represented by counsel and present evidence; the Court
instructs the jury; the Governnent, and then defense counsel, pre-
sents cl osing argunent; the Governnent nust prove aggravating fac-
tors beyond a reasonabl e doubt; the jury returns a formal verdict,

and its verdict nust be unani npbus. See i d.

Requiring confrontation in the FDPA s trial-like sentencing
regine is particularly appropriate given the interdependence of
adversarial rights. See Ednund M Morgan, The Jury and the Excl u-

sionary Rul es of Evidence, 4 U. CH. L. Rev. 247, 255 (1936) (arguing

® See Robi nson v. Pol k, 438 F.3d 350, 359 (4th Cir.) (holding that
the Confrontation Clause “appl[ies] equally to sentencing proceedi ngs
triedtoajury”), cert. denied, 127 S. C. 514 (2006); Chaffin v. Styn-
chonbe, 412 U. S. 17, 28 n.15 (1973) (explaining that “the institution
of jury sentencing is unlike judicial sentencing in a nunber of funda-
mental ways”); Mark Silverstein, Confrontation at Capital Sentencing
Hearings: Illinois Violates the Federal Constitution by Permitting
Juries to Sentence Defendants to Death on the Basis of Odinarily
| nadmi ssible Hearsay, 22 Lov. U CH. L. J. 65, 74, 122 (1990)
(hereinafter “Confrontation at Capital Sentencing Hearings”) (arguing
that WIllianms “di scussed only judicial sentencing” and that the Suprene
Court “has never indicated that it would extend Wlliams . . . to a
sentencing jury”); cf. United States v. Cardenas, 9 F.3d 1139, 1154-56
(5th Cir. 1993) (en banc) (recognizing that the Confrontati on Cl ause nay
provide greater rights in cases tried before juries than in bench
trials).

A distinction between judge and jury when it conmes to confrontation
in capital sentencing may be justified by “the law s traditional view
that a jury cannot be trusted to make a final deternination affecting
substantial rights on the basis of the uncross-exani ned statenents of
out-of-court declarants.” Confrontation at Capital Sentencing Heari ngs,
supra, at 124-25. This skepticismdid not extend to judges, who coul d
di scount the probative value of hearsay evidence and traditionally
admtted it only “for what it’'s worth.” See Kenneth Cul p Davis, Hearsay
in Nonjury Cases, 83 Harv. L. Rev. 1362, 1264-65 (1970).

109



that the right to “cross-examine is an essential elenment” of any
adversarial systenm). |If capital sentencing purports to provide a
full-fledged adversarial proceeding, then a true adversarial pro-
ceeding it nust give. See Christopher K Tahbaz, Note, Fairness to
the End: The R ght to Confront Adverse Wtnesses in Capital Sen-
tenci ng Proceedings, 89 Cooum L. Rev. 1345, 1368 (1989) (“Because
the right of confrontation is fundanental to the adversarial
process, it should be extended to capital sentencing procedures”);
cf. Morgan, 504 U S. at 727 (holding that “if ajury is to be pro-
vi ded t he defendant [at capital sentencing], regardl ess of whether
the Sixth Amendnent requires it, the jury nust stand inpartial and

indifferent to the extent commanded by the Sixth Amendnent”).

In particular, a neaningful R ght to Counsel at capital sen-
t enci ng depends on confrontation rights. The Confrontation C ause
shoul d apply to protect the Right to Counsel in death penalty pro-
ceedi ngs. See Herring v. New York, 422 U S. 853, 857 (1975)
(“[T]he right to assistance of counsel has been understood to nean
that there can be no restrictions upon the function of counsel in
defending a crimnal prosecution in accord with the traditions of
the adversary factfindi ng process that has been constitutionalized

in the Sixth and Fourteenth Amendnents.”).
Pr of essor Dougl ass expl ai ns:

Si xt h Anendnent rights support each other. Wthout coun-
sel, the right of cross-exam nation may be an exercise in
futility. Wthout the right to cross-exanine the state’s
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W t nesses or to present favorable evidence, the right to
counsel may be an enpty formalism

Confronting Death, supra, at 2010. Dougl ass wonders what use the
Right to Counsel would be at capital sentencing if Governnent
W tnesses were permtted “to answer the prosecutor’s questions and
then wal k away before the defense counsel had an opportunity to
probe.” Id. at 1982; see also Petty, 982 F.2d at 1371 (Noonan, J.,
di ssenting) (“What is the point of having counsel if counsel cannot
exerci se an essential function of counsel +he cross-exam nati on of

the wi tnesses against counsel’s client?”).>55

The Confrontation O ause should apply at capital sentencing
to ensure (1) that the “trial-like” “adversarial testing process”
provi ded under the FDPA “works to produce a just result” and
(2) that the Right to Counsel, in particular, functions effectively

in capital cases. See Strickland, 466 U S. at 687.

F. Death is Different

The Eleventh Crcuit applied the Confrontation Cl ause on the
ground that the death penalty demands special procedures to assure
reliability. See Proffitt, 685 F.2d at 1253-54. There is ex-

tensi ve and persuasive support for this position.

% Wi le courts routinely avoid this obvious unfairness by all ow ng
cross-exam nation of w tnesses that do appear, the unfairness of using
testinmonial hearsay to establish deathworthiness, while perhaps |ess
apparent, is noless real. Wth life or death on the line, the Govern-
ment can now avoi d def ense cross-exani nation with the expedi ent of using
out-of-court testinony.
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The stringent, “trial-like” procedures that govern capita
sentencing derive from the Suprene Court’s unique concern wth
reliability in death penalty cases. “I'n capital proceedings
generally, th[e] Court has demanded that factfinding procedures
aspire to a heightened standard of reliability. Thi s especi al
concern is a natural consequence of the know edge that execution is
t he nost irrenedi abl e and unf at honabl e of penalties; that death is
different.” Ford v. Wainwight, 477 U. S. 399, 411 (1986) (i nternal

citations omtted).

Confrontation is essential to reliability. Courts have re-
peat edl y recogni zed cross-exam nati on as “the greatest | egal engine
ever invented for the discovery of truth.” E.g., Wite v. Illi-
nois, 502 U. S. 346, 356 (1992). “‘Cross-examnation is the princi-
pal nmeans by which the believability of a witness and the truth of
this testinony are tested.”” W 1 kerson v. Cain, 233 F. 3d 886, 890
(5th Gr. 2000) (quoting Davis v. Alaska, 415 U S 308, 316
(1974)). The Suprenme Court in Crawford nmaintained that “the
[ Confrontation] Clause’s ultimate goal is to ensure reliability of
evidence.” 541 U. S. at 61. The Confrontation C ause should apply
to capital sentencing because those proceedings nust aspire to

greater reliability than ordi nary sentencing.

The majority resists this logic. Citing Gegg v. Georgia,®’

5 428 U.S. 153, 203-04 (1976) (plurality opinion).
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it contends that allowi ng testinonial hearsay is necessary because
the capital “sentencing authority nmust consult a broader range of
considerations in deciding just punishnment than a trial jury in
deciding qguilt.” Thus, a sentencing jury may properly consider
victim inpact evidence, see Payne v. Tennessee, 501 U S. 808
(1992), and a sentencing judge in a capital case can take into
account “the elenents of racial hatred” involved in a nurder

Barclay v. Florida, 463 U S. 939, 949 (1983). But the majority’s

argunent is twce flawed.

First, applying the Confrontation Clause is consistent with
this line of cases because it does not restrict the type of facts
that may be proven at capital sentencing. Rather, it only affects
the way that they nmay be proven. “Where a hearsay declarant is
available to testify, Crawford nerely requires the governnent to
present that information in a different, albeit |ess convenient,
form through the live testinony of the witness with direct
know edge of the facts.” Confronting Death, supra, at 2027; see
Porter v. State, 578 S.W2d 742, 748 (Tex. Crim App. 1979) (“Wile
the facts contained in the docunents in question may have been
relevant to the puni shnment, the manner in which the State sought to
prove those facts denied appellant his constitutional rights of

confrontation and cross-exam nation.”).

Second, it is far fromclear that applying the Confrontation

Cl ause woul d result in “less evidence.” |n sone cases, excluding
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testinonial hearsay may result in the | oss of relevant information.
When witnesses are available to testify, however, the jury wll
have the benefit of additional information devel oped on cross-
exam nation. Therefore, applying the Confrontation C ause at cap-
ital sentencing is consistent wwth Gegg and reflects the Court’s

enphasis on increased reliability.

The majority’s rule does not necessarily allow nore inform-
tion to cone into capital sentencing, it nerely admts one-sided

evi dence w t hout any neani ngful chall enge.

G Cases Suggesting Confrontation C ause Ri ghts

A nunber of cases that specifically invoke a right of con-
frontation in capital sentencing bolster this position. Although
none definitively establish a full right of confrontation, these
post - Fur man cases provide far better guidance than Wllians v. New

Yor k.

In Gardner v. Florida, the Suprene Court reversed a death sen-
tence which was based in part on secret information not disclosed
to the defense. 430 U S. 349 (1977). The Gardner plurality cast
doubt on the authority of WIIians. It enphasized how capita
sent enci ng had changed in the interveni ng years and stated that the
“passage of tine justifies a re-exam nation of capital-sentencing
procedures.” ld. at 356-57. Accordingly, Gardner limted

WIllians, stressing that the case had addressed a “‘narrow
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contention . . . relat[ing] to the rules of evidence applicable
to sentencing. |d. at 355 (brackets in original).%® Gardner then
di stinguished WIllians on several grounds, noting as significant
that the trial judge in WIllianms was not asked to “‘afford ap-
pellant a chance to refute or discredit any of [the statenents at
i ssue] by cross-exam nation or otherwise.’” |Id. at 356 (quoting
Wllianms, 337 U S. at 244) (enphasis added). Reasoni ng that
“debat e bet ween adversaries is often essential to the truth-seeking

function,” the Court then held that due process mandated that the
defense be able to “deny or explain” evidence used in capita

sentencing. 1d. at 360-62.

Two years later, in Estelle v. Smth, this Court considered
the scope of Gardner. 602 F.2d 694 (5th Gr. 1979), aff’d by Smth
v. Estelle, 451 U.S. 454 (1981). In Smth, the prosecution omtted
fromits witness |ist the nane of a psychiatrist whose testi nony on
the issue of future dangerousness was crucial to its case at the

penalty phase. This Court held that allowing a surprise wtness

® The majority relies on Gardner’s posture as a due process case—as
it relied on the posture of WIllianms and Specht—+to insinuate that due
process is the appropriate avenue for raising these challenges. But
just because the Court found that Due Process Clause protections were
violated does not foreclose the possibility that other rights were
violated as well. Moreover, since the Court recognized that Wllians's
hol ding directly forecl osed the application of the rules of evidence at
sentencing, 430 U S. at 355, it is hardly surprising that the Court
woul d not apply the Confrontation Clause at atinme when it was swal | owed
up by evidentiary rules. Had the Confrontation Clause been given force
i ndependent of those rul es—as it has today—ene m ght expect that Gardner
coul d have been a Sixth Amendnent case.
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violated the principles of Gardner in part because it underm ned
the defendant’s “right to effective cross-examnation.” 1d. at 698
n.3. The Smth Court’s notation of a right to effectively cross
exam ne was not an isolated slip of the pen. Smth refers to the
need for effective cross-exam nation in capital sentencing four
separate tines. Connecting its holding to the Suprene Court’s
death-is-different jurisprudence, Smth opined that testinony not
effectively cross-examned “carries no assurance of reliability
whatever.” |d. at 701. The Eleventh Grcuit relied in part on our
Smth decision to hold that the Confrontation C ause applies to
capital sentencing. See Proffitt, 685 F.3d at 1254-55 (“The
reasoning in Smth clearly supports the view that the right to
Cross-exam ne adverse w tnesses applies to capital sentencing pro-
ceedi ngs, at | east where necessary to ensure thereliability of the

W t nesses’ testinony.”).

Contrary to the panel opinion, the ability to cross-exam ne a
W t ness who presents hearsay testinony does not satisfy Smth’s
requi renents. That is a very thin view of what constitutes a
“right to effective cross-exam nation.” 602 F.2d at 698 n. 3.
Cross-exam nation woul d serve very little purpose if a defendant is
all owed to cross-exam ne, not the accuser, but a person who reads
the accuser’s statenent. The state could effectively insulate all
of its adverse testinony by having witnesses wite their statenents

out and then putting an officer on the stand to read them \Wile

116



that officer may then be questioned, his answers may |ogistically
be confined to confirm ng or denying what a piece of paper says,
| eavi ng t he substantive accusation and its source’s credibility and
nmotive conpletely untested. That is essentially what the state did

inthis case with Detective January.

Finally, the Suprenme Court’s reasoning in Barefoot v. Estelle
presupposes the existence of confrontation rights at capital
sentencing. See 463 U. S. 880, 902-03 (1983). Barefoot held that
the Due Process O ause did not require psychiatric future-danger-
ousness testinmony to be excluded from capital sentencing.
Acknow edgi ng the problens wth such testinony, the Court stated
t hat the def endant woul d have “the benefit of cross exam nation” to

expose its flaws. 1d. at 898-99.

Text, history, structure and precedent favor applying the
Confrontation Clause with full force to capital sentencing. Wile
Wlliams may still guide application of the rules of evidence at
capital sentencing, the Confrontation C ause has been given new
force, and it is unfortunate that the majority takes that force
away at a tinme when it is npbst needed. It is clear to ne, and
| would hold that when a jury cannot plausibly hand down a death
sentence without finding certain facts, those facts can only be

found with the Confrontation Cl ause’s protections.
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1. Testinonial Statements Wongfully Admtted

Havi ng found that the Confrontation Clause has sone appli-
cation to capital sentencing, | would turn to the chall enged state-
ments to determne whether their admssion violated Fields’'s
confrontation rights. In Crawford, the Suprene Court held that the
Confrontation C ause bars “adm ssion of testinonial statenments of
a W tness who did not appear at trial unless he was unavailable to
testify, and the defendant had had a prior opportunity for cross-
exam nation.” 541 U S. 36, 53-54 (2004). Crawford did not draw
finely the | ine between testinonial and nontestinoni al statenents.
It did note, however, that “[s]tatenents taken by police officers
in the course of interrogations” would qualify “under any defini -

tion” of testinonial. |d. at 52.

Recently, the Court began marking the bounds of this Crawford
subcategory: Statenents nade in the course of police interrogation
“are testinonial when the circunstances objectively indicate that
there is no . . . ongoing energency, and that the prinmary purpose
of the interrogation is to establish or prove past events poten-
tially relevant to later crimnal prosecution.” Davis, 126 S. C
at 2273-74.°%° This rule suffices to resolve two of Fields's

Crawford chal | enges.

® The Court in Davis made clear that it was not marking the outer
bounds of testinobnial statenments or even of the subcategory of

statenments nmade in response to police interrogation. See 126 S. C. at
2274 n. 1.
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A. Hear say Wtnesses to the King Shooting

Fi el ds argues that he was denied confrontation rights when,
over his objection, police officers were permtted to relate out-
of -court statenents to establish that Fields commtted prior
violent crinmes. These challenges are revi ewed de novo. See United

States v. Rueda-Rivera, 396 F.3d 678, 680 (5th Cr. 2005).

1. Det ecti ve January’'s Testi nony

At Fields' s sentencing hearing, the Governnent called Steve
January, a Waco Police Departnent detective. January testified
about a shooting he investigated in 2000. When the prosecution
asked whet her January “tal ked to wi tnesses” after responding to the
incident, Fields objected under the Confrontation Cl ause. After
the district court overrul ed the objection, January testified based
on “a cunul ation of stories fromdifferent persons” and the state-
ments of “at |east five people” who the responding officers ac-
tually interviewed. According to January, these stories and state-
ments inplicated Fields in the shooting of a man nanmed Ladon Ki ng.
January testified that sone of the witnesses he had i ntervi ewed saw

t he def endant shoot at King.

Based on January’s investigation at the crine scene, the CGov-
ernnment sought to paint “a picturein [the jury’'s] m nd” about what
Fi el ds was doi ng during this shoot-out. January testified that his
i nvestigation showed that Fi el ds and an acconplice cornered King in

the courtyard of an apartnent conplex. He further testified that
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“Fields had driven a vehicle around and [began] firing a weapon
t hrough t he sout heast corner.” Fields' s acconplice was firing from
an opposite corner, and King “was kind of caught in a cross-fire.”
According to January, King was hit and sustained serious injuries
that required surgery. Specifically, he had suffered “a punctured

l ung.”

January al so testified about his interviewof King, which took
place in the intensive care unit of a hospital the day after the
shooting. Although King was |ucid enough to be interviewed, “he
couldn’t speak words very well wthout grimacing in pain.”
Accordi ng to January, he showed King a photo lineup to see if King
could pick out the nen who shot him January said King whispered
that Fields fired the shot that hit himin the upper torso: “[King]
pulled ne close . . . and told ne that [Fields is] the one that

shot [hin].”

2. Application of Davis/Hammon

Under the Suprene Court’s recent decisions in Davis v. Wash-
i ngton and Hammon v. Indiana, ® the statenents related by January
at Fields's sentencing were testinonial hearsay.® Both the eye-

W tness statenents and King’'s statenents from the intensive care

® The Hammon case was decided jointly with Davis in a single
opi nion. Discussions of either case are referenced with a citation to
Davis, the | ead-captioned case.

@ The Government does not argue that the statenents were
nont esti nmoni al .
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unit bear substantial simlarity to the testinonial statenents in
the Hammon case. For instance, all of the statenents related by
January were given in response to police questioning. See Davis,
126 S. . at 2278. As in Hammon, all deliberately narrated past
crimnal events. See id. The declarants here, like in Hanmon

were interviewed away fromthe defendant, Fields.

Additionally, the statenents at issue are substantially dif-
ferent fromthose the Suprene Court found nontestinonial in Davis.
In Davis, the Court found nontestinonial statenents given to a 911
operator for the purpose of resolving a present energency. See id.
at 2276. January’s testinony indicated that he was not addressing
an “energency in progress” but instead was conducting a crimna
i nvesti gati on. See id. As to the crinme scene investigation
January testified that he responded after the victim of the
shooting “had left that location by private vehicle.” January
never testified that he or any other responding officer heard
gunfire. Conpare id. at 2278 (“[T]he interrogating officer [in
Hammon] testified that he heard no argunents or crashi ng and saw no
one throw or break anything.”) Moreover, in conjunction with
interview ng witnesses, January and the other responding officers
| ooked for physical evidence, ultimately collecting “a nunber of

shel |l casings” and a bullet.

As to King's identification of Fields, that was given to
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January froma hospital rooma day after the incident. See id. at
2276 (noting that the statenents found testinonial in Crawford
“took place hours after the events [the declarant] described”).
These circunstances show January was conducting a crimnal
i nvestigation, as he hinself testified repeatedly. He “was not
seeking to determne ‘what is happening,’ but rather ‘what

happened.’” |d. at 2278.

Furt hernore, under Davis/Hamon, it is not critical that the
interrogations occurred in an arguably informal setting. The
maj ority i n Davis/ Hammon poi ntedly rejected the di ssent’s approach,
which would have limted testinonial statenments to those given

under circunstances “sufficiently formal to resenble the Marian

exam nations.”® |d. at 2284 (Thomas, J., dissenting). |nstead,
the mgjority held, “It inports sufficient formality . . . that lies
to [police] officers are crimnal offenses.” 1d. at 2278 n.5.

The obj ective circunstances indicate that the primary purpose
of the police questioning at issue was to “nail down the truth
about past crimnal events.” |d. at 2278. Thus, the statenents

given in response were testinonial. The Governnment did not es-

2 “pretrial exam nations becane routine under two statutes passed
during the reign of Queen Mary in the 16th century. These Marian bail
and conmittal statutes required justices of the peace to exam ne
suspects and witnesses in felony cases and to certify the results to the
court. . . . Whatever the original purpose . . ., they cane to be used
as evidence in sone cases . . . .” Crawford, 541 U S. at 43 (internal
citations onitted).
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tablish that the declarants were unavail able, and Fields had no
opportunity to cross-exam ne them Therefore, the introduction of
the testinpnial statenents violated the Confrontati on Cl ause. See

Crawford, 541 U S. at 53-54.

3. The Crawford Violation Was Not Harm ess

The Governnent contends that any Crawford error is harm ess.
“Confrontation Clause errors . . . are subject to harnl ess-error
analysis.” See Hall, 152 F. 3d at 406. Since constitutional error
is at issue, “[t]he burden of proof is on the Governnent to show
that the error was harnml ess by proving beyond a reasonabl e doubt
that the error did not contribute to the sentence received.”
United States v. Garza, 448 F. 3d 294, 301 (5th Gr. 2006). In this
case, the CGovernnent cannot neet that “arduous burden.” United

States v. Pineiro, 410 F.3d 282, 284-87 (5th G r. 2005).

January’s testinony was significant evidence. |t was the only
evi dence showing that Fields participated in the King shooting.
The Governnent discussed the incident at closing as part of its
contention that Fields previously had “participated in attenpted
murders and ot her serious acts of violence,” which it had all eged
as a nonstatutory aggravating factor: “You al so heard that [Fi el ds]
was released in July of 2000 . . . and after that in approxi mately
Septenber he and [an acconplice] shot at Ladon King.” After

listing several other incidents (sone of which also were proven
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with unconfronted testinony®), the Governnent stated: “Those are
the other attenpted nurders and other serious acts of violence,
sone of them you heard the evidence on many, but those are the

ones | want you to think about.”

In addition, the Governnent used the King shooting in its
rebuttal closing argunent to counteract the defense’'s case for
i npai red capacity. It argued that Fields had control over hinself
despite his tragic background: “He nade choices along his whole
life.” As an exanple, the Governnent pointed to the King shooting,
stating that Fields “chose . . . to go to an apartnent conplex with
ki ds and people and have a shoot-out with another drug dealer.”
More broadly, the Governnent’s case that Fields had a track record
of serious violence was central to its case at sentencing.
Fields’s participation in the attack January described provided

substantial support for that thene.

The record indicates that the jury considered its sentencing
decision to be a difficult one. After deliberating for six hours,
the jurors sent the district court a note inquiring what sentence
woul d be inposed if they could not agree. Later, the jury sent
another note stating flatly, “W cannot cone to a unaninous
agreenent.” Only after the court instructed the jury to continue

deliberating did it return a death verdict.

©See, e.g., Sub-parts B. & C., infra.
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Courts often have been unwilling to find error harm ess where
the record, as in this case, affirmatively shows that the jurors
struggled with their verdict. “The fact that a jury initially was
deadl ocked and reached a verdict only after receiving an Allen
charge may support an inference that the case was close.” United
States v. Jean-Baptiste, 166 F.3d 102, 109 (2d G r. 2002); see al so
Powel |l v. Collins, 332 F.3d 376 (6th Cr. 2003) (finding prejudice
in part because, “at one point inits sentencing deliberations, the
jury informed the court that it was ‘at a stalemate’ and coul d not
agree whether to inpose a death sentence”); United States v.
Var oudaki s, 233 F. 3d 113, 127 (1st Cr. 2000) (jurors’ note stating
that they were “at an inpasse” in their deliberations “reveal [ ed]
uncertainty about [the defendant’s] guilt” and “wei gh[ed] agai nst
a finding of harmess error”); Medina v. Barnes, 71 F.3d 363, 369
(10th Gr. 1995) (holding that the jurors’ statenent “at one point
during their deliberations . . . that they m ght be unable to reach
a unaninous verdict” was a circunstance suggesting error was
prejudicial). Rel uctance to find harm ess error despite a jury
note indicating an inpasse is especially appropriate here, on
direct review, where the CGovernnent’s burden of proof is at its

apex.

There are other indications that the sentencing issue was
close. The jurors unani nously found a nunber of substantial mti-

gating factors, including that Fields (1) suffered physical abuse
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during his formati ve years, (2) suffered enotional abuse during his
formative years, (3) suffered from parental neglect during his
formative years, (4) was exposed to the violent deaths of famly
menbers, loved ones, and friends during his formative years,
(5 Ilived nost of his life without having a significant father
figure, (6) is the product of an inpoverished background which
i npai red or hanpered his integration into the social and econom c
mai nstream of society, and (7) spent significant periods of his

life in solitary confinenent.

Sonme jurors found other significant mtigating factors.
El even jurors found, for exanple, that Fi el ds’s behavioral problens
may decrease over tinme and that a death sentence would cause
enotional injury, harm and loss to Fields’s famly. Two jurors
found that Fields committed his crinme “under unusual and substan-
tial duress.” One found that Fields had recently responded well to
a structured environnent and likely would adapt to prison life if

he were sentenced to life inprisonnent.

The Governnment mai ntai ns nonet hel ess that any error was harm
| ess beyond a reasonable doubt. It points to nontestinonia
sentenci ng evi dence show ng that Fields was involved in nunerous
other violent and crimnal incidents beyond the King shooting
Wil e sone of those extra incidents are significant, they do not
el i m nat e reasonabl e doubts that the erroneously adm tted testinony

repeatedly stressed by the governnent regarding the King shooting
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ti pped the scales for at | east one of the jurors, thereby enabling

a death sentence.

The Governnent’s proof of Fields's involvenent in the King
shoot i ng—whi ch occurred nmuch closer intinme to Fields’s trial than
hi s previous attenpted nurder—nay have added significant weight to
the death side of the scale. The Governnent has not shown beyond
a reasonabl e doubt that the verdict woul d have been the sanme absent
this added weight. Gven that the Governnent enphasized the King
shooting at closing, that the jury struggled to reach a verdict,
and that it found significant mtigating factors, the testinonial
hearsay related by January was not harnl ess. | would vacate

Fi el ds’ s death sentence.

B. Additional Crawford d ai ns

Apart fromthe testinonial hearsay related to the King shoot -
i ng, the governnment repeatedly relied on testinony to make its case
for a death sentence. As just one exanple, a Killeen police of-
ficer, Daniel Tichenor, was allowed to testify based on w tness
reports that Fields was involved in an arned robbery, despite
Fields’s objection that he should be allowed to confront the
W t nesses thensel ves. Tichenor testified that two alleged victins
of an arnmed robbery contacted the police departnent in Decenber
2000. According to Tichenor, “They indicated to the patrol
officers that responded that they were robbed at gunpoint by two

subj ects,” one of whom “they identified as . . . Sherman Fields.”
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Ti chenor testified to the details of the alleged crine based
on what the victins said: “They indicated that they were in a car
driving along with . . . Fields” and an acconplice. “Wile driving
down the street, [Fields s acconplice] pulled out a gun, denmanded
money fromboth and the jewelry that both the two victins had with
them [He] fired a shot inside the car. Bot h subjects ended up
giving their jewelry and noney to M. Fields and [his acconplice]

" Tichenor also testified that Fields's acconplice told
Ti chenor that he and Fields had driven from Waco to Killeen that
day to buy $4500 in crack cocaine. Tichenor further stated that

Fields’s acconplice admtted to firing a shot in the car in order

to scare them

The statenents related by Tichenor are testinonial for the
sane reasons that the statenents related by January are testino-
nial. The investigating police officers responded to do an after-
the-fact crimnal investigation. They were not addressing an
ongoi ng energency. The decl arants descri bed past crim nal conduct
to persons they knew were police officers. Finally, the record
inplies that the statenents at issue were given in direct response

to questi oni ng.

This testinony, like Oficer January’s, very well could have
been the difference between |life and death for Fields. Beyond

O ficer January’'s and Tichenor’s testinony, the |ist goes on and
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On. 64

[, Concl usi on

Sherman Lanont Fields was sentenced to death based on tes-
tinony that he was never able to confront. That is precisely the
evil that the Confrontation Cl ause was neant to protect against.
That troubling fact cannot be renedied by categorizing the tes-
ti nony as speaking to selection as opposed to eligibility factors.
The jury’s difficulty in agreeing on a sentence and the nunber of
mtigating factors found highlight howartificial that distinction

can be.

| would find that the Confrontation C ause applies to capital
sentencing as it is structured under the FDPA and remand this case

for resentencing.

“Fields also argues that his confrontation rights were viol ated
by the Governnment’'s introduction of Fields's (1) MLennan County Jail
records, (2) Federal Medical Center records, (3) juvenile delinquency
file, and (4) Texas Departnment of Crimnal Justice records. These
docunents contai ned unfavorable statenents from probation officers,
corrections officers, psychol ogists, and other declarants who did not
testify at Fields's trial. In all, the exhibits contain hundreds of
pages, which Fields argues are “replete with hearsay statenents.”

There is no need to evaluate Fields’'s clains, because the uncon-
fronted testinony he has al ready shown woul d be enough to warrant resen-
tencing. But certainly these additional clai ms—which the district court
never eval uated because it found the Confrontation Cl ause did not appl y—
are cause for additional concern.
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