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Bef ore REAVLEY, JOLLY and OWNEN, Circuit Judges.
PER CURI AM *

Juan Gonez- Moral es appeals his 77-nonth sentence for being
an alien unlawfully found in the United States after deportation,
inviolation of 8 U S.C. 8§ 1326(a) and (b). Gonez-Mral es argues
that his sentence nmust be vacated and his case renmanded for
resentenci ng because the district court commtted reversible
error by sentencing him pursuant to a nmandatory Sentenci ng

CQuidelines regine in light of United States v. Booker, 543 U S

220 (2005). He preserved this contention in the district court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The district court’s sentence pursuant to a nmandatory

Qui del i nes schene constitutes Fanfan error. See United States V.

VWalters, 418 F. 3d 461, 463-64 (5th Cr. 2005). The Gover nnent

t hus bears the burden of proving beyond a reasonabl e doubt that
the district court would have inposed the sane sentence had the
Gui del i nes been advisory only. See id. at 464. |If the

Gover nnment cannot show that the error was harmess, we ordinarily
w Il vacate and remand for resentencing. [|d. at 463.

The sentencing transcript is silent with regard to whet her
the district court would have inposed the sane sentence had the
Cui del i nes been advi sory and the Governnent so concedes. The
Governnent cannot neet its burden. See id. at 464-66. Because
the Fanfan error requires remand for resentenci ng, we need not
address Gonez-Mrales’s remaining challenge to his sentence. See

United States v. Akpan, 407 F.3d 360, 377 n.62 (5th Gr. 2005).

Accordi ngly, we vacate Gonez-Mral es’s sentence and renmand the
case for resentencing.

Gonez- Moral es al so chall enges the constitutionality of
8§ 1326(b)’'s treatnent of prior felony and aggravated fel ony
convictions as sentencing factors rather than elenents of the

of fense that nust be found by a jury in |ight of Apprendi v. New

Jersey, 530 U S. 466 (2000). GConez-Mrales’s constitutional

chall enge is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998). Although Gonez- Moral es contends that

Al nendarez-Torres was incorrectly decided and that a majority of
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the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000), we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,

276 (5th Gr.), cert. denied, 126 S. C. 298 (2005).

Gonez- Moral es properly concedes that his argunent is forecl osed

in light of A nendarez-Torres and circuit precedent, but he

raises it here to preserve it for further review. Accordingly,
Gonmez-Moral es’s conviction is affirnmed.

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



