United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 4, 2006

Charles R. Fulbruge llI
Clerk

No. 05-40900
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
LORENZO ARELLANO- ESCALANTE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:05-CR-99-ALL

Bef ore Barksdale, Stewart, and Cenent, Crcuit Judges.
PER CURI AM *
Lorenzo Arell ano-Escal ante (Arellano) appeals his guilty-
pl ea conviction and sentence for illegally reentering the United
States after a previous deportation, in violation of 8 U . S. C
8§ 1326. Arellano was sentenced to 46 nonths in prison and three
years of supervised rel ease.
For the first time on appeal, Arellano argues that his
gui deline inprisonnment range was erroneously increased by 16
| evel s on the ground that his 1993 Texas conviction of sexual

assault was a “crime of violence” under U S. S G

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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8§ 2L1.2(b)(1)(A(ii). The Governnment contends that this issue is
effectively unreviewable in that Arellano affirmatively waived it
below. Arellano replies that there is no “indication” that he,
as opposed to his counsel, nmade a “knowi ng and intentional

‘“affirmative choice to forego appellate review of this claim
Wai ver, as opposed to forfeiture, is the ““intentional

relinqui shnent or abandonnent of a known right.’” See United

States v. O ano, 507 U. S. 725, 733 (1993) (citation omtted).

Aclaimthat is waived is “entirely unrevi ewable, unlike
forfeited errors, which are reviewable for plain error.” See

United States v. Misquiz, 45 F.3d 927, 931 (5th Cr. 1995). W

have indicated that a defendant’s attorney can waive a clai mby

his client so long as the defendant does not dissent fromhis
attorney’s decision, and so long as it can be said that the

attorney’'s decision was a legitimate trial tactic or part of a

prudent trial strateqy.’” United States v. Reveles, 190 F. 3d

678, 683 n.6 (5th Cr. 1999) (addressing waiver of Sixth

Amendnent confrontation right) (quoting United States v.

St ephens, 609 F.2d 230, 232-33 (5th Gr. 1980)) (enphasis added).
In applying the 16-1evel increase, the district court noted

that Arellano had been indicted in Texas for the aggravated

sexual assault of a child under the age of 14 and that he had

pl eaded guilty to the | esser included offense of sexual assault.

Arellano has not established that the court was not authorized to

consi der the underlying offense conduct, at |east insofar as this
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consideration was limted to the charging instrunent. See United

States v. lzaguirre-Flores, 405 F. 3d 270, 275 n.14 (5th Cr.),

cert. denied, 126 S. C. 253 (2005). Although the extent to

whi ch such underlying conduct may be considered renmains unsettl ed

inthis circuit, see United States v. Sarm ento-Funes, 374 F. 3d

336, 338 n.1 (5th Gr. 2004), Arellano has not established that
his attorney’s decision not to raise the 8 2L1.2(b) (1) (A (il)
challenge in the district court was not prudent or reasonable.

See Reveles, 190 F.3d at 683 n.6; cf. United States v. Jai nes-

Jai nes, 406 F.3d 845, 847-49 (7th G r. 2005) (concluding that
attorney’ s wai ver of objection to 8§ 2L1.2(b)(1)(A)(ii) increase
was not reasonable and could not be attributed to defendant, when
i ncrease was plain error). Accordingly, Arellano has not shown
that the waiver was invalid. As an alternative matter, he has
not established that the 16-1evel increase was plain error.

See United States v. Calverley, 37 F.3d 160, 162-64 (5th G

1994) (en banc).
Arellano’s challenge to the constitutionality of 8§ 1326(a)

and (b) is foreclosed by Al nendarez-Torres v. United States, 523

U S 224, 235 (1998). Although Arellano contends that

Al nendarez-Torres was incorrectly decided and that a majority of

the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi v. New Jersey, 530 U S. 466 (2000), we have repeatedly

rejected such argunents on the basis that Al nendarez-Torres

remai ns binding. See United States v. Garza-Lopez, 410 F.3d 268,
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276 (5th Gr.), cert. denied, 126 S. C. 298 (2005). Arellano

properly concedes that his argunent is foreclosed in |ight of

Al nendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.

The district court’s judgnent is AFFI RVED



