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Cerald A Elwood was convicted of conspiracy to possess
cocaine with intent to distribute, nmurder and assault wth a
deadly weapon in aid of a racketeering enterprise, and two counts
of using and carrying a firearmduring a drug-trafficking

of fense. This court affirnmed his convictions. See United States

v. Tolliver, 61 F.3d 1189, 1196 (5th Cr. 1995), vacated and

remanded on ot her grounds, 516 U S. 1105 (1996) (remanded in

light of Bailey v. United States, 516 U. S. 137 (1995)).

The district court granted a subsequent 28 U S.C. § 2255
nmotion by Elwood in part, vacating the firearm convictions but

denyi ng Elwood’ s other clainms. In Septenber 2000, and again in
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Sept enber 2004, El wood sought perm ssion fromthis court to file
successive 8§ 2255 notions on various grounds. This court denied
bot h noti ons.
El wood now returns to this court seeking leave to file
anot her 8 2255 notion. In his |atest request, El wood contends

that the sentence inposed by the district court is

unconstitutional in light of United States v. Booker, 125 S. C

738 (2005).
I n Booker, a majority of the Suprenme Court extended to the

federal Sentencing Guidelines the rule announced in Apprendi V.

New Jersey, 530 U. S. 466 (2000), and Blakely v. Washi ngton,

--- US ---, 124 S. . 2531 (2004): pursuant to the Sixth
Amendnent, any fact, other than the fact of a prior conviction,
“which is necessary to support a sentence exceedi ng the maxi num
aut hori zed by the facts established by a plea of guilty or a jury
verdi ct nust be admtted by the defendant or proved to a jury
beyond a reasonable doubt.” 125 S. C. at 756. A different
majority of the Court then excised certain statutory provisions
that nade the Quidelines mandatory, thereby rendering the
Gui delines advisory only. 1d. at 756-57. Elwood argues that,
pursuant to Booker, the district court’s application of the
Quidelines in determning his sentence violated his Sixth
Amendnent rights.

El wood’ s notion is governed by the Antiterrori sm and

Effective Death Penalty Act, which provides that a second or



ORDER
No. 05-30269
-3-

successive 8 2255 notion nust be certified as provided in 28
U S C 8§ 2244 by a panel of the court of appeals to contain:

(1) newy discovered evidence that, if proven and viewed in
light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no
reasonabl e factfinder would have found the novant guilty of
the offense; or (2) a newrule of constitutional |aw, mde
retroactive to cases on collateral review by the Suprene
Court, that was previously unavail abl e.

28 U.S.C. 8 2255. Under § 2244(b)(3), Elwood nust make a prinm
facie showing that his notion satisfies this standard. See

Reyes- Requena v. United States, 243 F.3d 893, 897-98 (5th Cr.

2001) (holding that 8§ 2244(b)(3) is incorporated into 8§ 2255).

Under the analysis set forth in Tyler v. Cain, 533 U S. 656, 663

(2001), Elwood has failed to make the requisite prima facie
showi ng that his claimrelies on a new rule of constitutional |aw
“made retroactive to cases on collateral review by the Suprene
Court . . . .” 28 U S C § 2255,

In Tyler, the Suprene Court held that, in the context of a
successi ve habeas petition, a “newrule is not ‘nade retroactive
to cases on collateral review unless the Suprene Court holds it
to be retroactive.” Tyler, 533 U. S. at 663. “The Suprene Court
is the only entity that can ‘“ma[k]j]e’ a new rule retroactive. The
new rul e becones retroactive, not by the decisions of the | ower
court or by the conbined action of the Suprene Court and the
| ower courts, but sinply by the action of the Suprene Court.”

Id.
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Under the Tyler analysis, it is clear that Booker has not
been nmade retroactive to cases on collateral review by the
Suprene Court. The Suprene Court did not so hold in Booker, nor
has the Court done so in any case since Booker. The sane is true
wWth respect to Apprendi and Blakely. In fact, in Booker, the
Court expressly held that both the Sixth Arendnent hol di ng and
its renedial interpretation apply “to all cases on direct
review.” 125 S. . at 769 (enphasis added). The Court could
have, but did not, nake any reference to cases on coll ateral
revi ew.

In addition, the Suprene Court has not rendered any deci sion

or conbi nation of decisions that, while not expressly nmaking the

rule of Apprendi, Blakely and Booker retroactive, “necessarily

dictate[s] retroactivity” of that rule. Tyler, 533 U S. at 666.
To the contrary, the Suprene Court has strongly suggested that
Apprendi and, by | ogical extension, Blakely and Booker do not

apply retroactively on collateral review See Schriro v.

Sumerlin, --- US ---, 124 S. C. 2519, 2526 (2004) (hol di ng

that Ring v. Arizona, 536 U S. 584 (2002), which extended

application of Apprendi to facts increasing a defendant’s
sentence fromlife inprisonnent to death, does not apply
retroactively to cases on collateral review).

The standards for a successive 8§ 2254 petition and a
successive 8§ 2255 notion based on a new constitutional rule are

identical: the clains nust rely on “a new rule of constitutional



ORDER
No. 05-30269
-5-

| aw, rmade retroactive to cases on collateral review by the
Suprene Court, that was previously unavailable.” 28 U S. C

88 2244(b)(2)(A), 2255. The Suprene Court has not nade Booker
retroactive to any cases on collateral review!?

Therefore, we join our sister circuits and hold that Booker

does not apply retroactively on collateral review for purposes of

a successive 8 2255 notion. See Inre Oopade, --- F.3d. ---,

2005 W. 820550 at *3 (3d Cir. April 11, 2005); Bey v. United

States, 399 F.3d 1266, 1269 (10th Cr. 2005); In re Anderson, 396

F.3d 1336, 1339 (11th Gr. 2005); MReynolds v. United States,

397 F.3d 479, 481 (7th Cr. 2005); Geen v. United States, 397

F.3d 101, 103 (2d G r. 2005).
Accordingly, IT 1S ORDERED that Elwod's notion for
aut horization to file a successive 28 U S.C. § 2255 notion is

DENI ED.

! There is no reason to apply Tyler differently to
successive 8 2254 petitions and successive 8§ 2255 notions. See
United States v. Orozco-Ramrez, 211 F.3d 862, 864 n.4 (5th Cr.
2000) (this court interprets the requirenents of 8 2254 and
§ 2255 in pari materia when “the context does not indicate that
woul d be inproper,” and we refer to cases interpreting 8 2254 “as
relevant to our analysis”); In re O opade, --- F.3d. ---, 2005 W
820550 at *3 n.3 (3d Gr. April 11, 2005) (applying Tyler to
successive 8§ 2254 petitions and § 2255 notions).




