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PER CURI AM *

Julio lIgnaci o Mendez (“Mendez”) appeals fromhis guilty-plea
conviction for conspiracy to possess with intent to distribute
five kilogranms or nore of cocaine. Mendez contends that the
district court msapplied the Sentencing CGuidelines by
attributing to him pursuant to U S.S.G § 1B1.3, an additiona
10. 08 kil ograns of cocaine. Specifically, he argues that he was
i nvol ved in delivering only 4.92 kilograns and had no know edge
that his co-defendants had negotiated a total of 15 kil ograns of

cocai ne with an undercover agent. Mendez al so contends that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court’s determnation that he was responsible for an
addi tional 10.08 kil ogranms of cocaine is unconstitutional under

Bl akely v. Washington, 124 S. C. 2531 (2004), because he

admtted to conspiring to possess with the intent to distribute
only 4.92 kil ograns of cocaine. Mendez further contends that the
district court erred in denying hima mnor role adjustnent.

Mendez argues that he is entitled to appeal his Blakely
claim despite an appeal waiver, which excluded only an upward
departure, because his Blakely claim*®invol ves an issue of
constitutional dinension.” Mendez further argues that he is
entitled to appeal his sentence because the statutory waiver of
appeal , which he executed in his plea agreenent, was not done
knowi ngly. He contends that his appeal waiver was unknow ng and
i nvol untary because he was in “a ot of pain” due to a recent
surgery. He also argues that the district court nmade no inquiry
i nto whether he understood that he was waiving his right to
appeal any sentence inposed by the district court.

The record indicates that Mendez’ s wai ver was know ng and

voluntary. See United States v. Robinson, 187 F.3d 516, 518

& n.2 (5th Gr. 1999). The district court specifically advised
Mendez that, pursuant to the plea agreenent, he could appeal his
sentence only if there was an upward departure. Mendez responded
that he understood. Prior to accepting Mendez’s guilty plea, the
district court asked Mendez’s counsel if he had any concerns

regardi ng the conpetency of his client. Mendez and his attorney
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assured the district court that, despite his health, he was
conpetent to enter his guilty plea and understood the
consequences of his guilty plea, including the waiver-of-appeal
provi sion. Because Mendez waived the right to appeal his
sentence, we do not address his contentions regarding his

sentence, including his Blakely claim See United States V.

MEKi nney, F. 3d , No. 04-41223, 2005 U.S. App. LEXI S 6530,

at *5-6 & nn.2-3 (5th Cr. April 15, 2005); United States V.

Mel ancon, 972 F.2d 566, 567 (5th Cr. 1992).

AFFI RVED.



