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PER CURI AM *

Gregory C Jackson pleaded guilty to one count of conspiracy
to conmt mail fraud. Jackson’s guilty plea established that
Jackson and two ot her persons obtained lines of credit in the
nanmes of fictitious corporations and then used those |ines of
credit to obtain conputers and other electronic equipnment from
Dell, Inc. Based on the anpbunt of the loss set forth in the
Presentence Report, the district court increased Jackson’s
of fense |l evel by ten points, fromsix to 16. This resulted in a

Sentenci ng CGuideline range of 27 to 33 nonths. Jackson now

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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appeal s on the basis that the enhancenent violated his Sixth

Amendnent rights pursuant to United States v. Booker, 125 S. C

738 (2005).
As Jackson failed to raise this claimin the district court,

our reviewis for plain error. See United States v. Mares,

F.3 , No. 03-21035, 2005 W. 503715 (5th Cr. Mar. 4,

2005), petition for cert. filed, No. 04-9517 (U.S. Mar. 31,

2005). In order to establish plain error, Jackson nust show

(1) error, (2) that is clear or obvious, and (3) that affects

substantial rights. 1d. at *8; United States v. Infante,
F.3 , No. 02-50665, 2005 W. 639619 at *13 (5th Cr. Mar. 21
2005). If all three conditions are net, this court may then

exercise its discretion to correct the error if (4) the error
seriously affects the fairness, integrity, or public reputation
of judicial proceedings. Mres, 2005 W. 503715 at *8.

Jackson neets the first two prongs of the plain error test
because the enhancenent was based on facts found by the district

court, which constitutes obvious error after Booker. See i d.

Nevert hel ess, Jackson’s claimfails at the third step of the
plain error test because he has not shown that the error affected
his substantial rights. In order to neet that burden, a
defendant is required to denonstrate “with a probability
sufficient to underm ne confidence in the outcone, that if the

j udge had sentenced hi munder an advi sory sentencing regine

rather than a mandatory one, he would have received a | esser
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sentence.” [Infante, 2005 WL 639619 at *13. There is no
indication in the record that the district court would have

i nposed a | ower sentence if the guidelines had been advisory.
As Jackson has not satisfied the third prong of the plain error
test, he is not entitled to resentencing.

Accordingly, the judgnent of the district court is AFFI RVED.



