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Before SMTH, DENNI'S, and PRADO Circuit Judges.
PER CURI AM *

This case is before the court pursuant to a petition for
review of an order of the National Labor Rel ati ons Board entered on
April 30, 2004 directing the petitioner, Lamar Conpany LLC, d/b/a/

Lamar Advertising of Janesville, to enter into negotiations wth

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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I nt ernati onal Union of Painters and Al lied Trades, District Counci

No. 7, AFL-CIO?! Lamar is a Louisiana conpany engaged in the
busi ness of manufacturing, erecting, marketing, and maintaining
commerci al billboards throughout the United States. Lamar operates
a facility in Janesville, Wsconsin, including area offices and a
shop where billboards are painted and built. The instant case
arises out of an election held at that facility in which a
bargaining unit of sixteen enployees were given the option of
joining the Union. The election was held on January 5, 2001 and
the Union prevailed by a vote of nine (9) to seven (7), a margin of
one vote. Lamar filed objections to the validity of the election
results with the Board, which were overrul ed by a hearing officer.
I n due course, the Board adopted the hearing officer’s findings and
recommendations. Lamar refused to bargain with the Union in order
to question the propriety of the representation election.? On

January 27, 2004, the Union filed a petition with the Board

'The order also found that in failing to bargain with the
Uni on, Lamar engaged in unfair |abor practices pursuant to
88(a)(1) and (5) of the National Labor Relations Act, 29 U S.C. 8§
151 et. seq.

2 “Representati on proceedi ngs are not subject to direct
review by this court. In order to secure judicial review of his
objections to an election, the enployer nust refuse to bargain
wth the certified union thus commtting an unfair |abor practice
and causing the Board to issue an order to bargain requiring
judicial enforcenent. The representation case and the unfair
| abor practice case becone one and the conplete record is fully
reviewable.” NLRB v. Gsborn Transp., Inc., 589 F.2d 1275, 1278
(5th Gr. 1979)(citations omtted).
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all eging violations of 888(a)(1) and 8(a)(5) of the National Labor
Act. The Board issued a conpl ai nt agai nst Lamar for its failure to
bargain, and Lamar filed an answer contesting the underlying
propriety of the representation election. On a notion for summary
j udgnent, the Board i ssued a Decision and Order directing Lamar to
bargain with the Union. In response, Lamar filed this Petition for
Revi ew rai sing seven issues. W deny the petition for review and

grant enforcenent of the Board' s deci sion.
Standard of Revi ew

This court wll affirm the Board' s decision “if it 1is
reasonabl e and supported by substantial evidence on the record
considered as a whole.” Valnont Indus. v. NLRB, 244 F.3d 454, 463
(5th Gr. 2001). “Substantial evidence is ‘such relevant evidence
that a reasonable mnd would accept to support a conclusion.’’
Poly-Anerica, 1Inc. v. NLRB, 260 F.3d 465, 476 (5th Grr.
2001)(citing Universal Canera Corp. v. NLRB, 340 U S. 474, 488
(1951)). “We review questions of |aw de novo, but defer to the
| egal conclusions of the Board if reasonably grounded in the |aw

and not inconsistent with the Act.” Id. (citations omtted).
Anal ysi s

“I'n chall enging a representation el ection, the objecting party
bears the burden of adducing prima facie facts that, if proven

true, would invalidate the election.” NLRBv. MCarty Farns, Inc.,



24 F.3d 725, 728 (5th Cr. 1994) (citing NLRB v. Klingler Elec.
Corp., 656 F.2d 76, 79 (5th Cr. 1981)). The party which objects to
the representation nust produce evidence of msconduct that
“interfered with the enpl oyees’ exercise of free choice to such an
extent that they materially affected the results of the election.”
ld. (citing NLRB v. Col den Age Beverage Co., 415 F.2d 26, 30 (5th
Cr. 1969)). Where the election results were close, allegations
of m sconduct nust al so be closely scrutinized. 1d. (citing NLRB
v. Gooch Packing Co., 457 F.2d 361, 362 (5th Cr. 1972)). Keeping
this in mnd, we consider each of the issues Lamar has raised in

turn.

| ssue 1: Alleged Threat to Wber

Lamar all eges that the Union Business Manager W1 Iiam Moyer
t hreatened enployee Dan Wber’s enploynent, pension, or other
benefits when, about fifteen m nutes before the polling period and
twenty-five feet away from the breakroom where the polling would
t ake pl ace, Moyer told Weber that he “shoul d think | ong and hard on
how he would vote because the union would be the one naking his
wages. ”

We agree with the Board's finding, that Myyer’s statenent did
not constitute a threat of job loss, and was at worst a
m srepresentation of the Union’s control over enployees’ wages.

Courts have remarked t hat rank-and-fil e enpl oyees know t hat a uni on



does not have such control. See NLRB v. Tio Pepe Inc., 629 F.2d
964, 971 (4th Cr. 1980); NLRB v. Sauk Valley Mg. Co., Inc., 486
F.2d 1127, 1131 (9th Gr. 1973). “[E] npl oyees nmust generally be
trusted to sort through election propaganda and posturing in
deci ding howto vote.” Trencor v. NLRB, 110 F. 3d 268, 276 (5th Cr

(5th CGr. 1997). Therefore, Myer’s purported statenent about
wages would not have interfered with the enpl oyee s exercise of
free choice. As such it is not a basis for overturning the

el ecti on.

| ssue 2: Alleged Threats to Dygart

Lamar alleges that the election was flawed because Jason
Dygart, an enployee who voted for the Union, did so because of
threats made against him M. Dygart was a brushcutter on a three
man crew. Prior to the election, Dygart’s co-workers, including
Steve Jones, told Dygart, apparently on nore than one occasion
that if he didn’t vote for the Union, “we’re going to kick your
ass.” M. Dygart’s testinony, however, indicates that he
consi dered these statenents nornmal worksite joking, “just a way of
tal king” and not threats of actual bodily injury. Lamar al | eges
that the comments constitute threats which effected the outcone of
the el ection. The Board decided that these co-workers were not
union agents and applied a test for third party conduct. The

Board’s factual determnation that Jones was not an agent was



supported by substantial evidence on the record as a whole,
particularly considering the |ack of evidence that the Union ever
gave Jones any authority to act as its agent.

The existence of an agency relationship is a factual
determ nation. Poly-Anerica, 260 F.3d at 480. Common | aw
principles apply in determning agency status. 1d. *“*‘Apparent
authority’ exists where the principal engages in conduct that
‘reasonably interpreted’ causes the third person to believe that
the principal consents to have the act done on his behalf by the
person purporting to act for him” Restatenent (Second) of Agency
8§ 27 (1992). The burden of proving an agency relationship falls on
the person asserting its existence, in this case, Lamar. |Id.

Lamar argues that Jones was an agent of the Union because
Jones held organi zation neetings in his honme, distributed Union
literature to eligible enployees, and was entrusted with the task
of inviting other enployees to Union neetings. Hol di ng uni on
nmeetings, even wi thout the presence of union officials, has been
held to be inconclusive evidence of agency. L & A Juice Co., 323
NLRB 965 (1997). Here, there is not even evidence that Jones
organi zed or conducted these neetings. Nor is the distribution of
union literature necessarily indicative of agency status. Jones’s
roleindistributing the literature was nerely to pick up copi es of
handouts nade available at neetings in response to the Union

representative s request that “the | ast one out the door stick them



in the shop” the next day. The Sixth Crcuit has held that even
menbers of an in-plant organizing conmmttee tasked wth
distributing informati on and soliciting authorization cards had “so
few responsibilities and such limted authority that they could no
be m staken for agents.” Kux Mg. Co. v. NLRB, 890 F.2d 804, 809
(6th Gir. 1989).

Cabl evision Systens of New York City Corp., the case Lamar
cites to support its position, is readily distinguishable because
the individuals found to be agents of the union in that case were
uni on nenbers, not enployees of the target conpany who had been
expressly asked by the union to organize on the enployer’s
prem ses. 312 NLRB 487 (1993). The individuals were part of what
was known as the “Cabl evision Organizing Commttee” and there was
no evi dence that any union official participated in the organi zing
canpai gn, | ending support for a finding that the union held out the
four individuals as its representatives. |d. at 491. |In contrast
Jones was an enpl oyee and not a nenber of any organi zi ng conmttee.
In addition, at Lamar, Union officials were actively engaged in
organi zing activities.

In agreeing with the Board’ s finding that Jones was not an
agent of the Union, we al so agree that the appropriate test is that
applied to third-party conduct. The Board will only set aside an

el ection on the basis of third-party threats if the conduct is “so

aggravated as to create a general atnosphere of fear and repri sal



rendering a free election inpossible.” Westwod Horizons Hotel,
270 NLRB 802, 803 (1984); see also Hobbs v. Hawkins, 968 F.2d 471,
476 (5th Cir. 1992). The objecting party bears the burden of
show ng that the conduct warrants setting aside the election. Cal-
West Periodicals, 330 NLRB 599, 600 (2000). In evaluating the
conduct of a third party, the Board considers several factors
including: (1) the nature of the threat; (2) whether the threat
enconpassed the entire bargaining unit; (3) whether reports of the
threat were widely dissemnated within the unit; (4) whether the
threat was ‘rejuvenated’ at or near the tinme of the election; (5)
whet her the person making the threat was capable of carrying it
out; and (6) whether from an objective standpoint, it is likely
that the enployees acted in fear of the speakers capacity to nmake
good on the threat. Wstwood Horizons, 270 NLRB at 803.

Appl yi ng those factors to the instant case, as the Board did,
we find that the Board' s conclusion that the conduct of Dygart’s
co-workers fell short of a general atnosphere of fear and repri sal
is correct. The remarks, while literally physical threats, appear
to have been in the nature of normal workpl ace ki ddi ng around. The
remarks were made to only one nenber of the voting unit, who
apparently told no one else until after the election. W note,
however, that these two factors should carry little weight in the
context of an election decided by only one vote. The remarks do

not appear to have been repeated near the election. And while the



person or people making the remarks may have had the physica
ability to carry them out (the record does not reflect any
particul ar advantage conferred by size, inclination, or training),
it is not clear that M. Dygart took themseriously or subjectively
bel i eved that his co-workers woul d “kick his ass.” M. Dygart did,
however, apparently decide to vote for the Union, and while a
reasonable reading of his testinony indicates that his mnd was
changed by ordinary peer pressure and conradery and not physical
threats, there is a possibility that his vote was affected by the
remarks. Objectively, given the context described in M. Dygart’s
testinony, it is unlikely that a reasonable enployee in Dygart’s
posi ti on woul d have been frightened.® W conclude that the Board’s
finding that “the record did not show that ‘under all the
circunstances, a reasonable enployee in Dygart’'s position would

have been put in fear by the threat,’” is reasonabl e and supported

by substantial evidence.

| ssue 3: Alleged Threats to Voit

Lamar all eges that the Union threatened enpl oyee Daniel Voit

See Abbott Labs. v. NLRB, 540 F.2d 662, 667 (4th Cr.
1976) (noting that in an industrial setting, |anguage like “I’m
going to kick your ass” was common hyperbol e not expected to have
coercive inpact.); Leaseco, Inc., 289 NLRB 549, 552
(1988) (describing the statenment “I’1l kick your ass” as “a
prof ane col | oqui ali smused comonly to verbalize the speaker’s
desire to prevail over another person or group,” and that
“standing alone...it does not convey a threat of actual physical
harm ).



that if he did not vote for the Union he risked losing retirenent
benefits due to him through his nmenbership in another union, the
I nt ernati onal Brotherhood of Electrical Wrkers, Local 890. The
record shows that at the request of a Union official, Leo Sokolik,
a representative for Local 890 called Voit. During the
conversation, Sokolik told Voit that he had heard that Voit was
pl anni ng on voting agai nst the Union and asked why. Voit told him
t hat other enpl oyees had not included himin their discussions of
the Union or asked for his opinion. Sokolik told him that he
shouldn’t vote but that “if you do vote you should vote yes because
you’'re a union nenber.” There is no evidence that any nention was
made of Voit’'s enploynent, pension, or benefits. Voit expressly
deni ed that Sokolik nentioned his pension. After the call, Voit
told others that he felt unfairly singled out, but an attenpt to
draw on the synpathy of a voter’s previously indicated pro-|abor
synpathy is hardly synonynous with a threat. The Board’'s finding
that Voit was not threatened with a | oss of enpl oynent, pension, or
other benefits was reasonable and supported by substanti al

evi dence.

| ssue 4: Electioneering at the Polling Area
Lamar al so asserts that the el ecti on nust be set asi de because
the Union, through its alleged agent Jones, engaged in inproper

el ectioneering on the day of the election. As explained above, we
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reject Lamar’s argunent that Jones was an agent of the Union. On
the norning of the election, sinmultaneous with or prior to the
openi ng of the polls, Jones approached two of his co-workers and
showed them a note handwitten by union representative Myer the
day before, which stated that Myer pledged to stop negotiating on
the unit enployees’ behalf if they believed negotiations were not
bei ng conducted to their benefit. Both nmen voted about fifteen
m nutes after seeing the note. Lamar argues that this conduct
violated the rule found in MIchem Inc. against el ectioneering in
the formof “prol onged conversati ons between representatives of any
party to the election and voters waiting to cast ballots....” 170
NLRB 362 (1968). Jones’s limted circulation of the handwitten
note, w thout evidence of nore is not reasonably characterized as
a “prol onged conversation” and as noted Jones was not an agent of
t he Uni on. Further, Jones’s behavior did not “disrupt][ ] the
voting procedure or destroy[ ] the atnosphere necessary to the
exercise of a free choice in the representation election.” NLRB v.
Carroll Contracting & Ready-M x, Inc., 636 F.2d 111, 113 (5th Cr

1981) .

| ssue 5: Union Expenditures
Lamar argues that the election nust be set aside because in
provi ding food and beverages at pre-election neetings, the Union

best owed excessive gifts upon enployees. The Union spent
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approximately four hundred dollars ($400) on refreshnents over
seven neetings at |local bar and grills. I n addi tion, about three
weeks before the election the Union sponsored a dinner at “The 615
Cl ub,” for seven enpl oyees, their significant others and the Union
Busi ness Manager Moyer and his wife. The Union spent ei ght-hundred
fifteen dollars ($815) on the dinner, including a generous two-
hundred dollar tip. Providing food and drinks at organizati onal
meetings is normal and the Board “wll not set aside an el ection
sinply because the union...provided free food and drink to the

”

enpl oyees.” Chicagol and Tel evision News, Inc., 328 NLRB 367, 367
(1999); Kux Mg., 890 F.2d at 810. The provision of food and
drinks is only objectionable where the benefit is conditioned upon
t he enpl oyee’ s support or the expense is so exorbitant it anounts
to a bribe. See NLRB v. Hood Furniture Mg. Co., 941 F. 2d 325, 330
(5th CGr. 1991); Kux Mg., 890 F.2d at 810. We agree with the
Board that these expenditures were not so excessive as to anount to

bribes, nor do we find evidence that the food and drink was

condi ti oned on the enpl oyee’' s support.

| ssue 6: Meetings at a Bar and Gill or a Strip O ub?

In a related arguenent, Lamar conpl ains about the |ocal e of
five of the Union’s pre-election organi zati onal neetings. These
meetings were held at a local bar and grill that shares a buil ding

wth a strip club. Lamar argues that the Union’s decision to hold
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nmeetings there violated Board policy prohibiting discrimnation.
The evidence confirnms that the neetings were confined to the bar
and grill area and that the Union paid only for food and dri nks.
Al t hough the bar and grill shares a comon entrance with the strip
club, the two are physically separate and patrons may enter the
strip club only after paying a cover charge. There was no evi dence
that any Union related activity drifted into the strip club. The
Board’s conclusion that the fact that neetings were held in the
sane structure as a strip club does not warrant reversal of the

el ecti on was reasonabl e.

| ssue 7: Leat her Jacket

The last issue raised by Lamar is an alleged prom se nade to
one of the enployees with regard to a | eather jacket. The enpl oyee
in questionis Jones, again. A fewdays before the el ection, Jones
and anot her enpl oyee net with Uni on busi ness manager Moyer and the
Union’s international representative, B.J. Cardwell, for severa
hours. Cardwell was wearing a | eather jacket with Union insignia,
avai |l abl e for purchase by Uni on nenbers for one-hundred ni nety-nine
dol lars ($199). The evidence indicates that throughout the evening
Jones repeatedly admred the jacket, nentioning that he wanted one
for hinself and asking how he could get one. Both Moyer and
Caldwel|l refused to answer him Finally, after several hours of

such badgering, Jones asked, “hey if we winthis can | get a coat,”
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and Moyer responded in the affirmative. W agree with the Board
that at nost this was an anbi guous exchange and not an offer of
quid pro quo. This conclusion is particularly reasonabl e given
that Jones was one of the nore avid union supporters anong the
enpl oyees (he was i nvol ved enough in the organi zation efforts that
Lamar has asserted that he was a Union agent) and his vote was
probably considered certain by the Union representatives by the
date of this conversation.* There was no suggestion that Jones
woul d be given the coat for free or even for a discount. The
exi stence of the jackets or the possibility of obtaining themwas
not nentioned beyond the very small group present for Jones’s
entreaties. The | one anbi guous conversation with a confirnmed Uni on

supporter is not sufficient to cast suspicion on the election

Concl usi on

We do not find cause to overturn the election for any of the
above |isted reasons alone, or in conbination. The cunul ative
i npact of a nunber of insubstantial objections does not anount to
a serious challenge neriting a new el ection. See NLRB v. Wite
Knight Mg. Co., 474 F.2d 1064, 1067-68 (5th Gir. 1973).
Accordingly, Lamar’s petition to set aside the order of the Board

is DENIED, and the Board's petition for enforcenent is GRANTED

“1t is, however, logical to assune that a jacket with Union
i nsignia was commonly available only to Union nenbers and that
this is why Jones could not buy one before the el ection.
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