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PER CURI AM *

Janes McFarland, Jr., federal prisoner # 33876-077, was
convicted of four counts of robbery in violation of the Hobbs Act
and four counts of using and carrying a firearmin relation to
t hose robberies and was sentenced to a total termof 1170 nonths
of inprisonnent and five years of supervised release. MFarland
sent a letter to the district court in which he stated that his
28 U.S.C. 8§ 2255 notion, which he placed in the prison mai
system had been lost. H s letter questioned how the | oss of the

nmotion would affect the limtations period for filing such a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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motion. The letter was not acconpanied by a 28 U S.C. § 2255
petition on the nerits. The district court construed the letter
as a notion for extension of tinme to file a 28 U S.C. § 2255
petition and denied it. MFarland appeal ed that decision and now
requests the issuance of a Certificate of Appealability (COA).

We deny COA as unnecessary and affirm because the district court

| acked jurisdiction to entertain the notion.

We agree with the reasoning of United States v. Leon, 203

F.3d 162 (2d Gr. 2000) (per curiam, and conclude “that a
federal court |acks jurisdiction to consider the tineliness of a
§ 2255 petition until a petition is actually filed.” 1d. at 163.
Before the petition itself is actually filed, “there is no case
or controversy to be heard, and any opinion we were to render on
the tineliness issue would be nerely advisory.” |d.

McFarl and contends that under Spotville v. Cain, 149 F. 3d

374, 375-76 (5th CGr. 1998), his 28 U S.C. § 2255 petition was
“filed” when he placed it in the prison nmail systemand that the
district court had the discretion to allow himto re-mail copies
of his tinely-filed notion. However, no 28 U S.C. § 2255
petition has been received by and/or actually filed in the
district court. The question when McFarland’ s 28 U S. C. § 2255
petition should be deened filed cannot be answered until such a
motion is actually received and filed in the district court.
Accordingly, the district court’s denial of MFarland s

motion i s AFFI RVED.
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COA DENI ED AS UNNECESSARY; AFFI RMED.



